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PERSONAL NAME 


ABSTRACT: The right to the personal name represents the most important 
expression of a personal identity, as well as an absolute subjective right 
of every individual. Furthermore, the individual is, through the personal 
name, distinguished in the known and social context, and it is also 
the means through which the state identifies its subjects. Without the 
existence of the personal name, the life within a community would be 
unimaginable, which means that this type of individualization is as old 
as the very human society. Nevertheless, through time, the means of such 
an individualization have been changed. Today, in Republic of Serbia, the 
personal name consists of a surname by which the belonging to a certain 
family community is expressed, and a name through which he/she is 
individualized within that community. The question of a personal name 
in our country is regulated by the Family Law and it is guaranteed by the 
Constitution. Given the importance of the personal name, the aim of this 
paper will be to demonstrate the important questions pertaining to the 
personal name, as well as the Family Law norms, by which it is regulated 
within the lawful context of Republic of Serbia. 


Key words: personal name, surname, Republic of Serbia, the Family Law. 
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1. Introductory remarks 


This paper begins with the general definition that the subjects of rights 
are also the carriers of rights and obligations. They can be individuals as natu- 
ral persons or legal persons (Gams, 1982). As per Stankovic and Vodinelic¢: 
“In today’s column of social and legal development exist two types of legal 
subjects: people as individuals — natural persons, and organizations with legal 
capacity — legal persons” (2007, p. 51). The basic characteristic of natural 
persons is the name. The name is the permanent term for the individual, and 
it is regulated by law. That is how the Constitution of the Republic of Serbia 
(2006), article 64, paragraph 2, defines that every child has a right to the per- 
sonal name, registration in the birth register, the right to know its origins, and 
the right to the preservation of its identity. The legal issues with determining, 
changing, and application of the personal name are numerous, which is why 
this question is discussed in several laws. However, the most important source 
of analysis for this subject, apart from the quoted constitutional definition, is 
the Family law of Republic of Serbia (2005). 

In general provisions, Family law, paragraph 13 elaborates on the con- 
stitutional determinant of child rights which are expanded and indicated such 
that everyone has a right to the personal name. This right is considered to be 
the basic feature of every natural person. The right to determining personal 
name is acquired at birth and is later elaborated on by determining the im- 
perative deadline by when the parents must agree on the child’s name, or 
else it will be determined by the Guardianship authority. Therefore, this right 
which we recognize as one of the basic human rights is also an obligation on 
the parents since, as it will be demonstrated later on, that this right, in legal 
context, often appears as an obligation as well. Personal name can be changed 
under the lawfully regulated conditions, but there are numerous limitations 
pertaining to one’s ability to change his name. The law dictates that the term 
“personal name” is a genus term for two separate segments: it is the name 
which we recognize as personally chosen and used by an individual, and his 
surname or family name, which is used by all or some members of the same 
family (DraSki¢é, 2016; DraSkié, 1998, p. 55; Poéuéa & Sarkié, 2019, p. 81). 
Personal name enters the Birth register. As a reminder, there are three types 
of registries: birth, marriage, and death. The Birth Registry Law (2009), ar- 
ticle 45, dictates that the information which enters the birth registry is: the 
information on the birth of the child, name and surname, shortened personal 
name, sex, day, month, year of birth etc. while article 45b. dictates, in para- 
graph 1, that the information that enters the birth register also includes gender 
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reassignment based on court decision..., whereas in article 4 it states that the 
information that is to be put in is: “...name and surname, date, place, munici- 
pality, city etc.” The information that is also to be written in the birth register 
pertains the information on the adoptee: personal name, sex, day, month, year 
and hour of birth, place and municipality of birth, citizenship etc. The infor- 
mation on parents is replaced with the information of the adoptive parents. 

We encounter the birth register again when entering a marriage, therefore 
in the article 55 of the Birth Registry Law on (2009) it is stipulated that the 
information on the change of the personal name, name, or surname, is to be 
written down in the marriage registry book. Family Law, article 342, stipu- 
lates also that everyone is obligated to use their personal name. For practical 
reasons, this obligation is further elaborated on by stating that individuals 
whose name or surname consists of more than three words is obligated to use 
the abbreviated personal name. The decision of shortened personal name is 
communicated to the registrar who keeps the birth register for the right holder, 
and it is then written down, in the registry book, which combination of the 
name and surname has been chosen by an individual. 


2. Determining the Personal Name 


The Family Law of the Republic of Serbia stipulates that the name of the 
child is to be chosen by the parents. In our opinion, erroneously, the legislator 
didn’t indicate that this name must be chosen in mutual agreement by both 
parents. Even though in the very legal norm itself, this obligation of parents 
to agree upon the name of the child doesn’t exist, it can be inferred from the 
following legal provision (article 345, paragraph 3 of Family Law) that the 
surname of the child is determined by the Guardianship Authority in the case 
of the parents’ deaths, if the parents are unknown or if they are unable to come 
to an agreement pertaining to the child’s name. Therefore, we can conclude 
that the legislator wished for the agreement on the name of the child. 

By respecting the highest European standards pertaining to the rights of 
minorities, the law envisions the possibility that, during the process of deter- 
mining the child’s name, it can be determined by the linguistic rules of the 
language of the minority or the nationality of the group to which the child 
belongs, yet that the name written down in the birth register still be written 
down with respect to the linguistic rules (the way in which the given name is 
written). 

Although naming a child represents a fundamental parental right, this 
right is limited by law inasmuch that the parent cannot give the child an 
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abusive name, or one that is contrary to norms and customs of the environ- 
ment. It is perfectly understandable that this is primarily about moral norms 
and customs. We must remind that morality is a shifting category and that 
it changed throughout time (pending on the historical context, moral values 
have changed), as well as geographically (different moral norms found in dif- 
ferent countries or communities). This means that certain values which were 
accepted historically or in certain environments, became unacceptable over 
time or there was no such relationship with moral norms in different environ- 
ment (Marjanovic, 2016). 

It is absolutely certain that generations born in the aftermath of World 
War II harbored serious animosity towards fascist leaders such as Adolf 
Hitler, and that naming a child “Adolf” was neither appropriate or desirable. 
Today’s generations are distant from these historical events, therefore men- 
tioning the name “Adolf” doesn’t implicated such negative connotations as 
the case would be in the fifties in Yugoslavia. The determinants given by the 
law are pretty fluid and it is quite hard to determine which names would fall 
under this category. However, we believe that this provision must be inter- 
preted in a restricting way and that it is the state’s right to intervene only in 
the most drastic of cases when it is obvious that the name is based on vulgar 
or abusive terms. In certain mountain areas of Western Serbia or Bosnia, there 
was a custom, in cases in which daughters were born successively, to name 
the last female daughter “Dostana” — with the desire for her to be the last 
female child of the family. The authors of this paper express their own unac- 
ceptance of such or similar social norms which discriminate against female 
children, but it can hardly be said that the registrar has the right to forbid this 
name, just because it indirectly implies the parents’ wish to have a male child 
(Damjanovic, 2016). 

The Guardianship authority has an important, although rarely utilized, 
role. The law gives the guardianship authorities a significant corrective role 
so that they can react and name the child in cases in which the parents fail to 
do so. This mainly refers to instances in which the child is orphaned (parents 
deceased, incapable of rationalizing, unavailable, deprived of their parental 
rights etc.); when they haven’t made a mutual agreement pertaining to the 
name of the child and, within the given legal timeframe registered in the child 
in the birth register; when they gave an abusive or otherwise forbidden name 
to the child resulting in the inability to write the name in the birth register 
(article 344, paragraph 4 of Family Law). 

Surname of the child — it has already been stated that the personal 
name consists of name and surname which represents the family name. In 
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comparative law the surnames are determined in various ways. There are 
states in which the surname is determined based on the mother’s surname (as 
the most accurate form of biological continuation), there are states in which it 
is determined by the father’s name, according to the surnames of both parents 
etc. In our geographic area, however, the common practice is for the child to 
bear the surname of one of the parents. The surnames were created with the 
emergence of state structures in certain areas of South Slavic countries which 
necessitated the registration of individuals, therefore resulting in the neces- 
sity for both name and surname. In today’s Lika or Bosnia and Hercegovina, 
following the Austro-Hungarian occupation, it is obligatory to determine both 
name and surname. Until then, the individuals were named and recording fol- 
lowing the male ancestral line i.e. Petar Jankov, Janko, Markov, Marko Perov 
and so on. Unaware of the seriousness of Austro-Hungarian bureaucratic 
powers, many residents, believing that Austro-Hungarians wouldn’t remain 
in the area, gave their children names in jest. This is resulted in surnames ac- 
cording to the occupation (Kolaé, Pinter, Snajder) or surnames according to 
nicknames (Guzina, Cubrilo, Kvrgi¢), (Damjanovié, 2016). 

According to the current laws in the Republic of Serbia, a child can carry 
the surname of one or both parents. Yet, in legal matters, it is a matter of agree- 
ment whether the child will use the mother’s surname, the father’s surname, or 
some combination of the two. The only imperative from law, is that children 
from the same marriage cannot have different surnames, therefore, if there 
is more than one child in one marriage, the siblings must carry the surname 
of the father, the mother or some combination of the two. The Guardianship 
authority has the same rights when it comes to the child’s surname as it does 
with the child’s name in cases in which the parents are deceased, unknown, or 
incapable of reaching an agreement. 


3. The change of the Personal Name 


Who has the right to change the name — in the third section of the 
Family Law of the Republic of Serbia, five paragraphs are dedicated to the 
topic of rights regarding name change. Every individual turning fifteen and 
capable of rationalizing has the right to change its name. Here the legislator 
decreases the necessary age of making the decision below the age of recog- 
nized adulthood which is prohibited given the paragraph 2 of the same article, 
which actually allows for the possibility that the child turning ten and capable 
of making an educated judgment has the ability to give consent to have its 
name changed (Family Law, 2009, article 346). Therefore, in first instance, 
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the legislator determined that a child who turned fifteen has the ability to 
change its name, whereas a ten-year-old child is allowed to give constant in 
order to have its name changed. 

In both cases, the legislator introduces the vague terminology of “the 
child capable of making an educated judgment”. It is unclear whether this 
ability to reason can be determined by medical experts’ examinations or 
whether it can be concluded in the process similar to that of giving consent 
to marriage. Unfortunately, in practice, this question isn’t given its due at- 
tention, and registrars, it appears, readily and easily met and accepted name 
change when it came to underage persons. This issue’s importance is espe- 
cially emphasized when viewed in light of numerous child marriages (first 
and foremost in the Romani minority population, but also in certain areas of 
Southern Serbia), which is certainly opposed to the international standards 
and generally accepted principles of necessary reduction of child marriages 
(Medic, 2016). 

Therefore, in accordance to our opinion, this question shouldn’t be 
viewed in the context of “potential rights of the child” bur rather in the context 
of necessary security and legal framework. It is our opinion that these rights 
pertaining to the change of name or surname must refer only to individuals 
who already have employment capacity (after eighteen years of age, or six- 
teen to eighteen, following the permission to enter a marriage) and should 
be restricted in other cases. Unfortunately, throughout our analysis, it was 
concluded that the change most often occurred in cases in which more tradi- 
tional names, in accordance to the ethnic customs of the group to which the 
child belonged, were changed to names more prominent in the world of show- 
businesses, movies, music, sport etc. 

Who does not have the right to change their name — In four articles, 
the law defines restrictions as it pertains to the potential name change. First 
and foremost, this refers to the individuals who are in the middle of criminal 
proceedings for acts for which they are to be detained by the law enforcement 
(practically the majority of criminal acts). Additionally, individuals who are 
convicted for criminal activities which are persecuted by the police until the 
conviction is enforced (this mainly refers to conditional releases, pardon, or 
the period following the serving of the sentence until deletion from the crimi- 
nal records) (Family Law, 2005, article 347, paragraphs | and 2). Paragraph 
3, article 347 of Family Law is quite imprecise and it refers to an individual 
who attempts to avoid one of his obligations. This formulation of the law is, 
on one hand, logical, on the other, ineffective. The avoidance of obligations 
is an extremely wide concept which encompasses the most basic of things (I 
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do not wish to throw out the trash or wash the dishes) and those that are more 
serious in nature (I do not wish to return the loan to the bank, or I do not wish 
to return my debts to individuals). We are of the opinion that the legislator 
could have determined a more measurable criterion while establishing this 
definition, given the existing one is too wide and therefore ineffective. A po- 
tential solution would be an individual willing to avoid an obligation which 
is a result of a court’s decision, paying alimony, damages, execution of an 
administrative or a similar act, etc. 

The last stipulation of prohibition returns to the question of determining 
the personal name as it is forbidden to change one’s name to something that 
is vulgar or, according to established standards, unacceptable to the legislator. 
Here we would like to insert another reminder about the changing of moral 
and customary values and restrictive application of this norm (which should 
be practice, in our opinion). Although the stipulation of article 347 of the 
Family Law, might seem all encompassing and appropriate during the first 
read of the same, we can note that it is basically irrelevant in practice. We 
know from our everyday lives that even individuals from serious criminal 
background managed to successfully change their name (name or surname) 
and that there are practically no serious control mechanisms to combat this 
malpractice. 

The change of the spouse’s surname — Article 348 of Family Law 
(2005) stipulates the regulation of rights of the spouses when entering a mar- 
riage. Rather, it could be formulated in simpler fashion that all combinations 
are allowed, but the legislator resorted to utilize the system of enumeration, 
therefore the law is as follows: keep your surname; take your spouse’s sur- 
name; add your spouse’s surname to your own. 

The legislator further envisions that the spouse who decided to change 
their name can, within 60 days of the marriage’s termination, assume the sur- 
name he had prior to entering the marriage. In our opinion, this deadline is 
completely useless as the right to change one’s surname is one of the funda- 
mental rights enjoyed throughout one’s entire life. On the other hand, it seems 
rather short as, in the case of, for example, termination of marriage due to 
death of one of the spouses, it seems that changing one’s surname doesn’t 
qualify quite highly on the list of one’s priorities. 

It should be noted here that the 60-day deadline is merely a general dead- 
line referring to the termination of marriage. Here we would like to remind 
that the marriage ceases with one’s death, annulment, or divorce. With an- 
nulment and divorce, special attention should be devoted to the 60-day dead- 
line as it probably refers to the date of the court’s decision on the marriage’s 
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termination. In cases in which the procedure for establishing all the relevant 
facts related to one’s death and declaring a missing person deceased, the right 
to change one’s surname within the 60-day timeframe should run from the 
day of the court decision from the non-litigious procedure on: establishing the 
facts of death, or the declaration of the missing person as a deceased. 

Changing the child’s surname — Family Law (2005) stipulates in arti- 
cle 349, three cases in which the surname of the child can be changed. First in 
imprecise and it states that the child’s surname can be changed during the es- 
tablishing of the mother or the father of the child, or rather in cases of contest- 
ing maternity or paternity. This formulation is legally incorrect and imprecise 
therefore it requires elaboration. Reasonable interpretation suggests that the 
legislator thought of cases in which paternity or maternity were still contested 
in court therefore, pending on the court’s decision, should the child still not be 
recorded in the birth registry, the recording of the surname of the child would 
be conducted based on the court’s decision regarding paternity or maternity. 

Another situation implies litigation procedure contesting the registered 
maternity or paternity, situations which, intentionally or inadvertently, re- 
sulted in the replacement of babies within the maternity ward, resulting in 
the wrongful maternity records, or when the father of the child is recorded 
as the husband of the mother, even though the marriage has been terminated 
previously and the mother entered a new marriage or simply found a new 
partner who is the father of the child. In this second situation, it is possible 
to contest recorded paternity or maternity, and then ask for a change based 
on the court’s decision. Another situation involves the adoption of a child. 
We know that our legal system recognizes only complete adoption, therefore 
adoption encompasses the process in which adoptive parents and the adopted 
child are recognized as having the relationship identical to those of biologi- 
cal parents and their child. In cases in which the child hasn’t had its name or 
surname recorded in the birth register, the information that enters the register 
is the one determined by adoptive parents. In cases in which the surname has 
been recorded (in cases in which the parents are alive yet they gave up or 
were relieved of their parental duties) a new surname shall enter the register. 
The child’s surname will henceforth be recorded following the general rules 
pertaining to the determination of the child’s surname when it comes from 
a marriage. That means that the child can have the surname of the adoptive 
mother, father, or any combination of the two. 

One specific situation is elaborated in the stipulation of article 349 para- 
graph 3 of Family Law. Although that might be a rare situation in real life, it is 
quite delicate. It is conceivable that an adoption is ceased through annulment. 
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Such a situation requires that, a child which had already changed its surname 
through adoption, changes the surname again. This stipulation should be read 
within the context of stipulation of paragraph 276 of the same law in which 
the effects of a court decision, regarding the annulment of adoption, are taken 
into account. The verdict on annulment of adoption is passed based on legally 
foreseeable reasons, and the same verdict is then placed before the guardi- 
anship authority on which the adoption is based. Based on this verdict, the 
guardianship authority makes a decision regarding the decision of the annul- 
ment of the new registration in the birth register. Based on the same decision, 
the original inscription in the birth register is strengthened, resulting in the 
resolution of the eventual change of the name or surname. 

Who has actual, and who has local jurisdiction to make a decision — 
The request to change the personal name is to be submitted to the municipal 
authority in which the applicant has a permanent or temporary residence. The 
municipal authority is obligated to inform the appropriate registrar about the 
application for the name change for the purpose of recording the change in 
the birth and marriage register, as well as to report it to the authority on the re- 
cording of the residence of individuals. The law stipulates a two-stage proce- 
dure, and an appeal to change the personal name can be filed with the Ministry 
responsible for the protection of the family (Ministry of Labor, Employment, 
Veterans and Social Affairs) within 15 days of receiving the decision. 

One can file an appeal against the negative decision of the second-in- 
stance authority (ministry in charge of social politics) to the administrative 
court which has local jurisdiction to make decisions for the whole of the 
Republic of Serbia, and which has actual jurisdiction to decide on the control 
of legality of administrative bodies (article 350 of Family Law). 


4. The protection of rights to a Personal Name 


The violation of rights to a personal name — Family Law regulates the 
question of violation of rights to a personal name in 6 articles. To understand 
the essence of the protection of rights to a personal name, it is first necessary 
to analyze the legally predicted cases in which a violation of rights to a per- 
sonal name can occur: 

The violation is committed by an individual who prevents another in- 
dividual from using their personal name. The same prohibition applies to an 
individual obstructing the usage of part of the name (name or surname, or any 
other impediment to using of one’s name) — the prevention and obstruction 
of utilizing the right to a personal name. 
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In cases in which an individual, intentionally or through extreme neg- 
ligence, prescribes another name or a part of the name to an individual, or 
claims that the holder of the name is obligated to use another name or part of 
the name. This can happen in cases in which the personal name or surname 
has a foreign origin, or the way in which the name is written doesn’t match 
the rules in which the Serbian language is written. Referring to or labeling an 
individual with a different personal name is the contesting of one’s right to a 
personal name — contesting the right to a personal name. 

In case in which an individual intentionally or through extreme negli- 
gence in a written word, public addressing, or any other public communi- 
cation, distorts someone’s personal name, by shortening it, expanding it or 
otherwise violating the holder’s personal rights, constitutes a violation of the 
right to a personal name. The law stipulates an exception labeling it “unless 
when customary or necessary,” which is vague and ineffective for usage. It 
leaves room for an individual, who commits this injury of a right to a personal 
name, for other reasons, to utilize this as his own defense claiming that he 
did so, in fact, because it was customary or necessary. This usually occurs 
when someone’s name is shortened or changed into another name without the 
necessary consent by the name holder: “Jelena into Jeca, Jeka, Lela etc. or 
Aleksandar into Aca, Aleks, SaSa etc.” — distortion of one’s personal name 
(Babi¢, 2014). 

The violation to one’s personal name also occurs when an individual 
presents himself under another name, or rather when someone uses another’s 
name for their own purposes. Another violation occurs when one incites an- 
other, or allows another, to present themselves using the holder’s name or 
part of the name. In this group of unauthorized usages of a name, the law also 
includes cases in which a name, or a part of the name, is used for a certain 
purposes without the consent of the name holder in cases in which the name is 
“shortened, expanded, translated from a foreign language etc.” — unauthor- 
ized usage of a personal name (article 351 of Family Law). 

It appears that all four instances are not precise enough when it comes to 
the possibility of realization of one’s rights. The terms that are used are impre- 
cise (definite or identifiable), and they can enable someone who intentionally, 
or through extreme negligence, committed an injury to the rights to a personal 
name, to use that as a facilitating or justifying argument. 

Consent to the usage of a name — the provision of article 352 of Family 
Law (2005) provides for the possibility that the holder of the name, with or 
without compensation, allows for his personal name, or part of the name, to 
be used for designated purposes. As a condition, it is first necessary that an 
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individual gives consent, although it isn’t elaborated on what type of a con- 
sent is necessary. Whether said consent can be oral, whether a written agree- 
ment is necessary, or whether it might even be necessary to give consent in 
front of the notary or some other appropriate form is not specified. 

The law also stipulates that the name can be used only in purposes pre- 
viously agreed upon and approved by the holder, which seems logical and 
justifiable. To that extent, famous persons (athlete, scientist, artist) can al- 
low for their name to be used in humanitarian purposes, with or without a 
compensation. 

Regarding the giving consent to using one’s surname, it is necessary to 
also gain the consent of other individuals to whom the holder’s surname is 
applied. Given the circumstances, the Family Law (2005, Article 352, para- 
graph 2) stipulates that this consent would also encompass the spouse, child, 
parents, and others, if the usage of the surname would be violation to their 
rights. Of course, the usage of a designation “and others” is imprecise and 
ineffective. To what degree of kinship the rule to obtain consent applies is not 
clear enough, and it seems that enumerating the closes family members is suf- 
ficient, therefore an further expansion is actually unnecessary. 

The legislator stipulates that the consent given for a specific purpose can 
only be attributed to that, or a similar purpose. Using the personal name for 
another purpose is not allowed, therefore the once given consent cannot be 
considered as a consent for all other, potential situation or for the repetition 
of the same situation, for which the original consent was given. Here, then, 
the legal determination is very restrictive in regards to consent, therefore it is 
necessary to acquire consent for each and every usage of the name. 

Revocation of consent — The legislator allows for two possibilities. One 
is that the holder retains the right to revocation of consent, the other that the 
holder has no right to revocation. In cases in which the individual doesn’t 
retain the right to revocation of consent to using his name, this right could be 
requested only in cases in which it can be proved that the using of our name 
will be extremely harmful for our interests. Here, the legislator doesn’t really 
indicate what type of interests are referred to, but it certainly refers to moral 
integrity, professional reputation and honor, property rights etc. Additionally, 
the law stipulates that a condition for this situation must be the holder’s in- 
ability to anticipate the harmful ensuing events which can ensue from some- 
one using his name (article 354 Family Law, 2005). Certainly, the right to 
compensation can be requested by the person who had the consent to use 
another’s name, should the revocation ensue. That person can prove that the 


11 


LAW - theory and practice No. 2/2021 





using doesn’t really harm the holder’s interests (regardless of what type of 
interests are referred to) or that such consequences could have been predicted. 

Lawsuits — Article 355 of the Family Law (2005) stipulates that a person 
whose right to a personal name is violated can, in a civil litigation, request the 
following: to determine the existence of the right to use his personal name, in 
case in which that right is injured intentionally or through extreme negligence. 
That the court orders removal, destruction, or alterations of items (phono re- 
cordings, video recordings, newspaper texts, publication of a magazine etc.) 
in which the injury to one’s right regarding their personal name has occurred. 
Additionally, this type of a lawsuit refers to the obligation of withdrawing 
the claim in which the holder’s right to a personal name is disputed or, in 
the widest sense of the word, remove the state of violation of the right. The 
lawsuit can be used for the prohibition of further usage or repetition of the act 
which violated the individual’s right to name, under the threat of a monetary 
penalty, should the action of violating the holder’s right to name continue or 
is repeated. The legislator doesn’t concern himself with the amount of money, 
but allows for the court in civil proceedings to determine the amount that is to 
be paid for this type of abuse (Duda§, 2006). 

The lawsuit may be directed towards awarding compensation for mate- 
rial and immaterial damages for some of these injuries. Here we will use the 
basic rules of compensation which entail, firstly, the establishment of basis for 
the compensation, and then the amount of compensation. The damages caused 
can be, certainly, material and immaterial. As material damage, we recognize 
real costs caused to the holder of the name, reduction of his property, or other 
forms of establishing the material damages. In regards to the immaterial dam- 
ages, we are primarily referring to the violation of honor, reputation, psycho- 
logical pain, potential fear etc. (Becirovic-Ali¢ & Ahmatovi¢-Ljajic¢, 2018). 

The court can also rule a part of the profit made by the use of the per- 
sonal name, in regards to the extent to which the personal name contributed to 
making of the profit. Here it is certainly hard to establish exactly how much 
the use of the name contributed the profit making of the abuser of another’s 
personal name. Perhaps this could best be illustrated with an example of less- 
known singer using the name or pseudonym of a more famous singer. Whether 
the profits made realized though the quality of performance itself, or realized 
through the unauthorized usage of a name or pseudonym of a famous person? 
The general rules on proving will apply here, with the note that the rights 
from this category of copyright infringement are hard to achieve (Markovic 
& Miladinovic, 2014). 
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In the case that the holder of the right to a personal name had deceased, 
following the violation and should the violation be committed prior to the 
individual’s death, the right to the protection of the personal name and other 
forms of protection can be requested by the persons authorized by the de- 
ceased to take care of his name protection: spouse, child, parents of the de- 
ceased (article 356, Family law, 2005). 


5. Closing remarks 


Despite the limitation in the scope of this paper, it is clear how complex 
and serious the question regarding the legal regulation of one’s personal name 
is. This field must be analyzed from several viewpoints: 

— Customs are extremely present in this field of study. There is almost 
no territory in the world which doesn’t have its own set of rules re- 
garding the determination of the name (by father, grandfather, mother, 
using the surname of the father and mother etc.) 

— Religious influences are also very present. An example can be made, in 
Christian tradition, of the most recognizable female names like Mary, 
while for the male ones those are Peter, Paul, John. For Orthodox 
Christians as the prevalent religious group in Serbia, the names are: 
Sava, Nemanja, Stefan, Rastko, etc. It is similar in other countries and 
religions: Mohammad, Buddha, Moses etc. The influence of religion 
on the determination of the name can be seen in the role of a godfather 
who, in Christian tradition, mostly on his own authority, or in agree- 
ment with the parents, determines the child’s name. There are special 
church names which are registered in church registers and are diffe- 
rent sometimes, from the names used in everyday or, rather, secular 
life. 

— The Criminal Law, although to lesser extent, also regulates the que- 
stions pertaining to potential abuse of names and surnames (falsifica- 
tion, abuse etc.) 

— The matter of personal name is one of the most complex fields of in- 
ternational commercial law. The reason for this is the fact that there 
are huge differences in the interior legal systems of the states, as well 
as the difference in the way and scope of the regulation of this matter 
in the national legislations. 

— Unfortunately, our legislator still hadn’t decided to draft a special Law 
on Personal Name, as was done by the legislator in the Republic of 
Croatia (the law on Personal Name of the Republic of Croatia, 1992). 
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The field of personal name within our legal system is regulated in the 
Family Law which, in our opinion, is neither logical from the standpoint of 
the subject matter, or effective from the viewpoint of practical usage. We be- 
lieve it would be valuable to adopt a new, special law, regarding the personal 
name. It would be possible to regulate in more detail the question of: giving 
the personal name, its use, potential abuses, the protection options etc. The 
Family Law should certainly retain the stipulations addressing the obliga- 
tions for parents to agree on child name, as well as the determination of the 
surname that the child will use. Other provisions should, in our opinion, be in 
a separate law. In support of this view we also cite numerous disadvantages 
which appeared with this practice, in terms of: inability to prevent the abuse 
of change of the name and surname, a more detailed elaboration of the change 
of one’s name in cases of gender reassignment surgery, adoption, change of 
citizenship, witness protection program, etc. 

Although the matter of the personal name appears commonplace and 
well-known, in its simplicity, it hides a large number of complicated issues 
which we have tried to answer in this paper. 
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LICNO IME 


REZIME: Pravo na licno ime predstavlja najvazniji izraz li¢nog identite- 
ta, kao i apsolutno subjektivno pravo svakog pojedinca. Pored toga li¢nim 
imenom se izdvaja pojedinac u poznatom i druStvenom kontekstu, a pre- 
dstavlja i sredstvo kojim drzava identifikuje svoje subjekte. Bez postojanja 
li¢énog imena Zivot u zajednici bi bio nezamisliv, Sto zna¢i da je ova vrsta 
individualizacije stara koliko i samo ljudsko druStvo. Ipak, vemenom su 
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ime sastoji od prezimena, kojim se izrazava pripadnost odredenoj porodi- 
énoj zajednici i imena kojim se pojedinac individualizuje unutar zajednice. 
Pitanje liénog imena u naSoj drzavi regulisano je Porodi¢énim zakonom i 
garantovano je Ustavom. S obzirom na znaéaj li¢nog imena, cilj ovog rada 
bice prikaz pitanja koja su relevantna i u vezi sa li¢énim imenom, kao i nor- 
me Porodi¢nog zakona kojim se ono reguliSe u zakonodavstvu Republike 
Srbije. 


Kljucne reci: licno ime, prezime, Republika Srbija, Porodicni zakon. 
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ABSTRACT: The pandemic of the disease caused by Covid-19 has been 
of unprecedented proportions thus far. The spread of the virus has an 
extremely invasive effect on all aspects of human life and activity around 
the planet. According to the fact that this is a novel virus still spreading, 
and whose effects are significantly reflected on people’s everyday life 
and activity, its full dimension and consequences have not yet been fully 
understood. Regarding the issue itself, this scientific paper reviews the 
impact of the Covid-19 pandemic on the health systems of Serbia and the 
Western Balkans region as well as the impact of the pandemic on socio- 
economic factors in Serbia. Furthermore, there is a brief analysis of the 
legislative response of Serbia in the field of protection of the population 
from infectious diseases, as well as in the field of prescribing mandatory 
preventive measures for labor safety and health. It also includes the 
prevention of the occurrence and spread of epidemics of infectious diseases 
in the work environment. 
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1. Introduction 


The pandemic of the disease caused by the virus Covid-19 is of unprec- 
edented proportions. The spread of the virus has an extremely invasive effect on 
all aspects of human life and activity around the planet. What attracts the attention 
of not only the professional but also the general public is the impact of Covid-19 
on health factors, as well as socio-economic factors in modern society because it 
seems that these vital segments are most exposed to Covid-19, and thus record 
daily immeasurable losses. The pandemic caused by the Covid-19 virus and all 
the measures applied in response to it, both in the world and in Serbia, have an 
extremely strong effect on many aspects of the daily life of the population. 

According to the International Labor Organization - ILO (2020), “it is 
estimated that the number of working hours decreased by 4.5% globally in the 
first quarter of 2020, which is equivalent to 130 million full-time jobs. 2020. 
In the second quarter, the number of global working hours was 10.5% lower 
than in the pre-crisis quarter, which is equivalent to 305 million full-time 
jobs. The largest drop in this regard was in North, Central and South America 
(12.4%), as well as Europe and Central Asia (11.8%). Vulnerable categories 
in the labor market are particularly susceptive to the effects of the pandemic. 
This primarily includes informal employees, of which there are an estimated 
1.6 billion in the world. It is also estimated that the relative poverty rate in this 
category will increase by 34% (pp. 1-2). 

Firstly, according to the data of the World Health Organization - WHO 
(2020a), the first registered case in the world was recorded in China, on 
January 7th, 2020; the first registered case in Europe was recorded in France, 
on January 24th, 2020. (WHO, 2020b), and WHO (2020c) declared a pan- 
demic on March 11th, 2020. 

According to a study dealing with the impact of the pandemic on employ- 
ment and working conditions, “the response to the pandemic in Serbia ini- 
tially followed a ”restrictive model,“ which included a slew of measures such 
as closing the borders, stopping public transport to reduce human mobility, 
relatively high restrictions on movement during periods of curfew and several 
days of lock-down. These measures, also, included the closure of all retail 
stores except grocery stores, relocation of work from offices to employees’ 
homes except in cases when it is not possible or in case of essential workers, 
closure of educational institutions at all levels, cancelation of public and social 
services in direct contact with citizens, etc” (Group of authors, 2020, p. 7). 

The paper will continue to explore, in more detail, the impact of Covid-19 
on health factors in the region, especially the challenges that the health systems 
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of Serbia and the Western Balkans have faced since the beginning of the pan- 
demic. Then, the impact of the Covid-19 pandemic on socio-economic factors 
in Serbia will be analyzed, bearing in mind that the measures taken during the 
pandemic mostly affect the at-risk population. Not only did the vast number 
of people live in poverty before the outbreak of Covid-19, but their situation 
was further exacerbated by restrictive response measures to the virus. Finally, 
one chapter of the paper will be dedicated to the analysis of the legislative 
treatment of protection of the population from infectious diseases, and the 
prescription of obligatory preventive measures aimed at a safe and healthy 
work environment and prevention of the occurrence and spread of infectious 
diseases in the work environment. 


2. Impact of Covid-19 on Health Systems of 
Serbia and the Western Balkans Region 


According to the estimates of the Global Health Security Index — GHS 
Index, the countries of the Western Balkans were relatively well ranked on 
the international list of preparedness to respond to the pandemic, at the very 
beginning of the outbreak of Covid-9 (GHS Index, 2020). The criteria used 
for these assessments were primarily the readiness of the state health system 
to prevent and detect sources of infection, respond quickly to current chal- 
lenges, and respect international standards. It should be noted that the Global 
Health Security Index is the first comprehensive assessment of global health 
care capabilities in 195 countries (GHS Index, 2020).! However, according to 
a study published by the World Bank Group, “health systems in the Western 
Balkans faced serious challenges even before the outbreak of the Covid-19 
pandemic” (World Bank Group, 2020, p. 2). 

The next two tables will analyze the value of the Global Health Security 
Index of countries in the Region, and their health systems in 2019, also ac- 
cording to the GHSI. 


' A total of 140 questions from the Global Health Safety Index are organized into six categori- 
es: prevention (prevention of occurance or release of pathogens), detection and reporting (early 
detection and reporting of epidemics of potential international importance), rapid response (rapid 
response and mitigation of the epidemic), health system (sufficient and robust health system for the 
treatment of the sick and protection of health workers), compliance with international standards 
(commitment to improving national capacities, funding plans to address deficiencies and adherence 
to global standards), risky environment (general risk environment and vulnerability of the country 
to biological threats)“. 
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Table 1. Value of the Global Health Security Index of the countries of the Region 
































GHSI value | Albania | Bosnia and | Montenegro | North Macedonia | Serbia 
Herzegovina 
Rank 39/195 79/195 68/195 90/195 41/195 
Mark 52,9 42,8 43,7 39,1 52,3 
Prevention 43,8 36,7 37,6 37 48,8 
Detection 74,3 41,7 77,3 41,7 46,2 
Response 52 51,8 37,8 33,1 55,1 
Health System | 35,9 38,3 30,8 25,4 56,5 
Standards 53 37,8 52,6 44,8 49,7 
Risk 55,7 50,8 60,8 57,7 59,2 























Source: World Bank Group (2020)., p. 3. 


Analyzing the data in the table, which includes the value of the Global Health 
Safety Index, it can be concluded that “although all five countries covered by the 
GHSI survey in 2019 are placed in the first half of the rankings, the resilience of 
the health system and its capacity to treat patients and protect health workers is 
recognized as a weak point of the entire Region ”(World Bank Group, 2020, p. 3). 


Table 2. Analysis of Health Systems, Global Health Security Index in 2019. 


























Albania | Bosnia and | Montenegro North Serbia 
Herzegovina Macedonia 

Capacity of clinical 
centers, hospitals 
and health centers to ae 15) 23) one ee 
provide health care 
Medical countermeasures 33,3 0 33,3 0 333 
and task management 
Access to health care 30 47,7 31,9 47,6 45,9 
Communication with 
health workers in 
case of public health 100 oe : , so 
emergency 
Infection control policy 
and equipment availability : 20 2 . i 
Capacity to test and 
approve new medical 50 75 50 75 100 
countermeasures 























Note: Grades are displayed on a scale from 0 to 100, with 100 being the highest grade. 
Marked cells represent the lowest scores for each country, which should be considered 
the highest priority. 

Source: World Bank Group (2020)., p. 8. 
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After the data analysis, what certainly emerges as a general conclusion 
is that special attention should be paid to the areas analyzed in the table, not 
only during the Covid-19 pandemic but also after the pandemic is over. In 
particular, the following should be taken into account: “investments should be 
made in responsiveness to pandemics and public health systems to stop trans- 
mission; recognize the impact of deep recessions on health budgets and fiscal 
space; minimize financial risk for patients in need of health care to protect 
at-risk patients; ensure continuity of service delivery and explore opportuni- 
ties for sustainable innovation, recover to a level considered a new normal” 
(World Bank Group, 2020, pp. 8-12). 


3. The Effect of the Covid-19 pandemic on 
socio-economic factors in Serbia 


The pandemic and its consequences represent an enormous challenge 
not only in terms of the timely response of the health system but also in the 
socio-economic segment of society, bearing in mind that the consequences 
of Covid-19 occur quickly and have both, long-term economic and social 
consequences. In Serbia, the pandemic itself and the measures taken by the 
Government in response to it, had a strong effect on the economy, the work of 
institutions, the availability of public and social services, but also on the daily 
life of the population. According to a UNICEF study, “the socio-economic 
impact of Covid-19 will be felt most by those already at risk. Many who are 
already living in poverty, as the consequences of the response to Covid-19, 
run the risk of further endangerment of their situation” (UNICEF, 2020a, p. 6). 

Another UNICEF study dealing with the impact of the Covid-19 pan- 
demic on families with children in Serbia points out that “the crisis caused 
by the Covid-19 pandemic has significantly affected incomes of household 
with children, almost half (47%) of these households witnessed a drop in in- 
come during the pandemic. Among households whose incomes were reduced, 
in 39% of the cases, there was a decrease of up to 30%, a third reported a 
decrease between 31% and 50% in household income, while almost a fifth 
(18%) stated that their household income decreased by more than 50%. When 
observing the total target population, 18% of households with children under 
17 suffered a decrease in household income by up to 30%, 15% of households 
suffered a decrease in household income by 31% - 50%, and 8% of house- 
holds faced an income decrease of more than 50%” (UNICEF, 2020b, p. 7). 
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Table 3. Impact of the Covid-19 pandemic on household income 



































Does the situation with Covid-19 affect household income? 
No 51% 
Yes, income growth 2% 

47% 

Percentage of the decrease in income 

Yes, income decrease Up to 30% 39% 

31% - 50% 31% 

More than 50% 18% 

Refused to answer 12% 











Source: UNICEF (2020b)., p. 7. 


Certainly one of the most sensitive existential issue is the impact of the 
Covid-19 pandemic on job loss. 

According to a study conducted by SeCons & Friedrich Ebert Stiftung, 
“in April 2020, 8% of people who were employed in February 2020 in the 
non-agricultural sector lost their jobs. When this percentage is projected on 
the total population, it amounts to approximately 200,000 people who lost 
their jobs after the declaration of the state of emergency, including the infor- 
mally employed” (Grup of authors, 2020, p. 10). Furthermore, “almost half 
of the people who lost their jobs (46.2%) stated that the reason for the loss 
of employment was that their company had to suspend activities due to the 
Covid-19 pandemic. One-fifth of employees whose contracts have expired 
during the state of emergency were not offered contract renewal, which could 
also be the effect of a pandemic and employers’ fear of upcoming economic 
trends. In addition, about a quarter of surveyed individuals stated that they 
lost their jobs because they could not arrange transportation to work or had to 
give priority to babysitting children who could not go to kindergarten/school, 
or because of elderly people in their household who depend on other people’s 
care, but now could not get that care from state institutions or organizations” 
(Group of Authors, 2020, p. 10). 

The following table shows the numerical percentage data on the reasons 
for job loss in Serbia during the Covid-19 pandemic. 
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Table 4. Percentual data on the reasons for job loss in Serbia during the 
Covid-19 pandemic 























Reasons for job loss % 
1 | They were fired due to the suspension of the company’s activity 46,2 
2 | Their contract expired and no new one was offered 20,5 
3 | People who quit because they have to take care of children or the elderly 12,1 
4 | Fired for other reasons 5,3 
5 | Fired of quit because they couldn’t get to work 10,6 
6 | Other 5,3 

















Source: Group of Authors (2020)., p. 11. 


According to the same study, “the biggest impact on job loss was present 
with people employed in the private sector, primarily in catering, construc- 
tion, then people who are self-employed but do not employ other workers, as 
well as informally employed people. Observed by occupations, most of the 
persons who lost their jobs worked in the commerce and service industry, but 
the share of experts, officials, construction workers, as well as workers who 
perform simple occupations is not negligible. Gender differences are not sta- 
tistically significant (Group of Authors, 2020, p. 11). 

Moreover, “job losses have hit the private sector much harder than the 
public sector. Only 3.4% of employees in the public sector lost their jobs, while 
in the private and mixed sectors 10% of employees lost their jobs. Interestingly, 
no one in the public sector had to quit because they had to take care of children 
or the elderly in the household. On the other hand, the share of those who lost 
their jobs due to the expiration of their contract is higher in the public sector 
than in the private sector (35.3% and 21.8% respectively). In the new situation, 
vulnerable categories of employees were particularly affected: those who work 
without contracts, those who work with occasional contracts, then with fixed- 
term contracts, as well as the entrepreneurs without employed workers” (Group 
of Authors, 2020, p. 12). It is interesting to note certain socio-demographic 
characteristics of job loss during the Covid-19 pandemic, so the next two tables 
will present data indicating the percentage tendencies of job loss according to 
statistical regions, as well as job loss according to age categories. 


Table 5. Percentual tendencies of job loss according to statistical regions in Serbia 

















Regions % 
1 | Belgrade 8,2 
2_| Vojvodina 6,6 
3 | West Serbia and Sumadija 9 
4. | South and East Serbia 9,3 

















Source: Group of Authors (2020)., p. 14. 
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Thus, it can be seen that the Covid-19 pandemic and the measures taken 
in response to it affected almost equally all regions in Serbia. Although the 
impact was somewhat smaller in Vojvodina, the difference is not statistically 
significant. 


Table 6. Percentual tendencies of job loss according to age categories in Serbia 





























Age group % 
1 | 18-29 12,6 
2 |30-39 9,2 
3 |40-49 6,1 
4 |50-—59 7 
5 | 60+ 6,3 








Source: Group of Authors (2020)., p. 15. 


Therefore, it can be seen that during the Covid-19 pandemic in Serbia 
and the measures taken in response to it, young people were more likely to 
lose their jobs than older employees, which may be explained by the fact that 
young people are more often employed in industries that were hit the hardest. 

In addition to some relevant reviews made in the analysis of the impact 
of the Covid-19 pandemic on the health systems of Serbia and the Western 
Balkans, and the impact of the pandemic on socio-economic factors in Serbia, 
the issue of the legislative response of the state is important (in this case the 
Republic of Serbia). Most importantly state’s action or inaction in certain cas- 
es that are essential for an adequate understanding of the issue and providing 
a timely response of the state to the challenges in this situation. In the context 
of the above-mentioned, the next chapter will deal with a review of the laws in 
Serbia which, with their content, completely or in a certain part regulated vital 
issues in the field of the legislative response of our country when it comes 
to protection from infectious diseases. It is important to note that the timely 
legislative reaction of the state is in a direct interactive relationship with both 
health and socioeconomic factors. 


4. Legislative response of the State in the field of 
protection of the population from infectious diseases 


The effects of the Covid-19 pandemic on health and socio-economic 
factors in Serbia have consequently been reflected on the state’s legislative 
response when it comes to the protection of the population from infectious 
diseases, as well as in prescribing mandatory preventive measures for a safe 
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and healthy work environment and preventing the outbreak and spread of the 
epidemic in the work environment. 

The Law on the Protection of the Population from Infectious Diseases 
(2016) was amended after the outbreak of Covid-19. This Law regulates vari- 
ous protection issues and rules as regards the preservation of the population 
against contagious diseases, including specific health issues, rules regarding 
the infectious diseases that can endanger the health of the population, and 
whose prevention and suppression is of general interest for the Republic of 
Serbia, further setting the implementation of epidemiological surveillance 
and monitoring measures, and various security requirements useful for such 
scope. Article 3, paragraph 1 of the Law stipulates that the protection of the 
population from infectious diseases is an organized and all-encompassing ac- 
tivity of the society to prevent and combat infectious diseases, as well as their 
elimination and eradication. Article 4 of the Law stipulates that infectious 
diseases include: diseases that lead or may lead to significant illness and/or 
death, especially those whose prevention requires broader coordination of ac- 
tivities; diseases where the exchange of information can provide early warn- 
ing for threats to public health; rare and serious infectious diseases, which 
are not present in the Republic of Serbia, and for which grouping of data may 
indicate the factors responsible for their outbreak; diseases for which there 
are effective prevention measures for the benefit of the population; diseases 
in which comparing the frequency of occurrence with other environments can 
contribute to the assessment and improvement of programs for the protection 
of the population from infectious diseases. The law prescribes the rights, ob- 
ligations, and competencies in the implementation of protection of the popu- 
lation from infectious diseases, as well as measures for the protection of the 
population from infectious diseases and the modalities of their implementa- 
tion. In this context, Article 14 stipulates that measures undertaken to protect 
the population from infectious diseases are a set of all activities planned, or- 
ganized, and implemented by the authorities of the Republic of Serbia, auton- 
omous provinces, local governments, businesses, and legal entities, institutes 
and public health institutions and other health care institutions, health work- 
ers and health associates and natural persons to protect the population from 
infectious diseases. Protection of the population from infectious diseases is 
performed by implementing general, special, emergency, and other measures 
for the protection of the population from infectious diseases. 

In addition to the mentioned law, the legislator included two criminal 
offenses connected to infectious diseases in the Criminal Code (2005), in the 
chapter dealing with criminal offenses against human health (Chapter XXIII). 
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Failure to Act Pursuant to Health Regulations during an Epidemic (Article 
248) and Transmitting Contagious Disease (Article 249). 

According to Article 248 of the Criminal Code, “Whoever during an epi- 
demic of a dangerous contagious disease fails to act pursuant to regulations, 
decisions or orders setting forth measures for suppression or prevention there- 
of, shall be punished by fine or imprisonment up to three years.“ Furthermore, 
under article 249 of the Criminal Code, “Whoever during an epidemic of a 
dangerous contagious disease fails to act pursuant to regulations, decisions 
or orders setting forth measures for suppression or prevention thereof, shall 
be punished by fine or imprisonment up to three years“. It should also be 
noted that Article 259 of the Criminal Code (serious offenses against human 
health) in paragraphs | and 2 prescribes that “If due to offense of Transmitting 
Contagious Disease, a person sustains grievous bodily harm or serious health 
impairment, the offender shall be punished by imprisonment of one to eight 
years“, or if the same offense “results in the death of one or more persons, the 
offender shall be punished by imprisonment of two to twelve years.“ 

When it comes to preventive measures for a safe and healthy work envi- 
ronment, and prevention of outbreaks and spread of infectious diseases in the 
work environment, the Minister of Labor, Employment, Veterans and Social 
Affairs on July 3, 2020, based on the Law on Safety and Health at Work (2005) 
passed the Rulebook on Preventive Measures for Safe and Healthy Work 
to Prevent the Occurrence and Spread of Epidemics of Infectious Diseases 
(2020). This Rulebook prescribes preventive measures that the employer is 
obliged to apply to prevent the occurrence and spread of infectious diseases 
and eliminate risks for safe and healthy work of employees, as well as per- 
sons present in the work environment, in the case when a competent authority 
declares an epidemic of infectious diseases. It is applied at all workplaces in 
the work environment where the actual work is performed, except for field- 
work and work from home (Articles 1 and 2 of the Rulebook). According to 
Article 3 of the Ordinance, the employer is obliged to, for all jobs in the work 
environment, adopt a Plan for the implementation of measures to prevent the 
outbreak and spread of an epidemic of an infectious disease, which is an inte- 
gral part of the Risk assessment act, in accordance to labor laws on health and 
safety. The employer is obliged to harmonize the Plan of application of neces- 
sary measures, due to the changes that affect safe and healthy work during the 
epidemic, with the decisions of the competent authority. 

Article 4 stipulates that the Implementation plan sets out measures and 
activities that increase and improve the safety and health of employees to 
prevent the outbreak of infectious disease, as well as measures and activities 
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taken in the event of an outbreak of an infectious disease to maintain a safe 
and healthy work environment for all employees and the protection of those 
present at the workplace. Consequently, the Implementation plan must con- 
tain: 1) preventive measures and activities aimed at preventing the outbreak 
of an infectious disease; 2) persons responsible for the implementation and 
control of the implementation of preventive measures and activities; 3) meas- 
ures and activities for action in case of an outbreak of an infectious disease. 
In addition to the above-mentioned, Article 8 of the Rulebook prescribes the 
obligations of the employee in the application of safety and health measures at 
work to preserve his health, as well as the health of other employees. 


5. Conclusion 


Every day we learn more about the effects of Covid-19 on human life 
around the planet. Considering that this is a novel virus that is still expand- 
ing, and whose effects are very much reflected on everyday life and work 
of people, its full dimension has not yet been understood. In other words, 
apart from the knowledge that the virus is in a state of a pandemic, and that 
it continuously reflects negatively on almost all aspects of human life and 
work around the planet, we are just guessing the real scope of Covid-19, its 
full capacity, a possible response to future potential immunization, and a true 
picture of the consequences (both material and immaterial), of which we are 
probably not even remotely aware at this time.The paper explores and reviews 
the impact of the Covid-19 pandemic on the health systems of Serbia and the 
Western Balkans region, and the impact of the pandemic on socio-economic 
factors in Serbia. Also, in short, the legislative response of Serbia in the field 
of protection of the population from infectious diseases, as well as in the field 
of prescribing mandatory preventive measures for safe and healthy work, and 
prevention of outbreaks and spread of epidemics of infectious diseases in the 
work environment, is given. 

There is no doubt that the consequences of the presence of Covid-19, 
but also the implementation of all state measures to prevent the spread of 
the virus significantly affect the health system (mostly in the domain of its 
accelerated improvement to respond as adequately as possible to the growing 
number of infected people), then to social and economic issues (issues of 
social deprivation in case of loss of employment, or greater or lesser reduction 
in wages, are extremely important, and greatly affect the population of all 
ages), but also on the legislative concept which, following its role, must keep 
pace with societal events (in this segment, existing laws and bylaws are being 
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amended and potential strategic steps in this area are being undertaken as the 
pandemic is still going on). 
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UTICAJ PANDEMIJE COVID-19 NA 
ZDRAVSTVENE I SOCIO-EKONOMSKE 
ASPEKTE U SRBIJITANALIZA 


LEGISLATIVNOG ODGOVORA DRZAVE 


REZIME: Pandemija bolesti koju izaziva Covid-19 je nezapaméenih ra- 
zmera. Sirenje virusa izuzetno invazivno utiée na sve aspekte Zivota i rada 
ljudi Sirom planete. S obzirom na to da se radi o novom virusu koji je 
joS uvek u ekspanziji, i ¢iji se efekti zna¢ajno svakodnevno odrazavaju 
na Zivot i rad ljudi, joS uvek nije u potpunosti sagledana njegova potpuna 
dimenzija ni posledice. Shodno problematici, u radu su ucinjeni odredeni 
osvrti na uticaj pandemije Covid-19 na zdravstvene sisteme Srbije i region 
Zapadnog Balkana, te utica) pandemije na socio-ekonomske aspekte u Sr- 
biji. Takode, u kracim crtama, analiziran je i legislativni odgovor Srbije u 
domenu za8tite stanovniStva od zaraznih bolesti, kao i u oblasti propisiva- 
nja obaveznih preventivnih mera za bezbedan i zdrav rad, te za sprecavanje 
pojave i Sirenja epidemije zarazne bolesti u radnoj okolini. 


Kljuéne reci: Covid-19, zdravstveni sistem, socio-ekonomska pitanja, Kri- 
vicni zakonik, Zakon o zastiti stanovniStva od zaraznih bolesti. 
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THE IMPORTANCE OF 
THOUGHT EXPERIMENTS 


ABSTRACT: Living in the world of legal norms seems to be easy: you 
have rules of conduct guiding you how to behave in a lot of life situations 
including the fact what will happen to you if you do not obey these rules. 
In a way, legal norms are predicting the future giving us the guidelines 
for living. Although the legal system together with its rules tend to cover 
all areas of social life, there are situations that couldn’t be foreseen at the 
time of making a particular regulation. These gaps could be spanned by 
adopting subsequent rules of conduct. In order to predict an event that 
may occur, and to predict human behavior in these situations as well as a 
human response to punishment when someone violates a rule, it is good to 
conduct- a thought experiment. The basis of a thought experiment can be a 
completely fictitious and even currently impossible event, or a variation of 
some of the known and possible events. The key question when formulating 
a thought experiment is “what if’. The answers to this question may start 
with “then it is possible”, “then it will be’, “it could be” or something 
similar. The answers will differ in terms of content only on the basis of the 
values, beliefs and attitudes of the one who answers the “what if” question. 
In our paper, we will briefly present the concept of a thought experiment, 
its internal structure, types and, by giving some examples, encourage 
readers to be more informed about this topic. 


Key words: thought experiment, imagination 
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1. Introduction 


Our scientific practice is rich of thought experiments, although their results 
may be subject to further empirical testing. A great part of ethics, philosophy of 
language, and philosophy of mind is based on the results of thought experiments 
in a way that seems very similar to scientific thought experiments (though some 
might contest this), including Searle’s Chinese room, Putnam’s twin earth, and 
Jackson’s Mary, the colour scientist and many others( Brown & Fehige, 2019). 
Philosophy, more than other sciences is fully enriched with thought experiments 
and their results, that even some authors say that without them, a great portion 
of philosophy wouldn’t exist. Legal practitioners use the thought experiments 
also a lot, especially when they are in need to establish new rules. 

But what is the thought experiment? 

A lot of definitions of thought experiments were made, or just tried to be 
made. All of them have the same, simplest idea that thought experiment is “an 
experiment carried out in thoughts only”(Merriam-Webster Dictionary, 2020, 
e-version), not in reality, in some laboratory or somewhere else outside. It is 
the use of an imagined scenario in order to help us understand the way things 
really are. The understanding of the situation and possible outcomes comes 
through reflection on the situation and thru pure process of thinking. “Thought 
experiments are performed in the imagination’, says Brown( 2019). “We set 
up some situation, we observe what happens, then we try to draw appropri- 
ate conclusions’ (Brown & Fehige, 2019). They are “what ifs” drivers of our 
thinking about something. Yeates (2004) says that “a thought experiment is a 
device with which one performs an intentional, structured process of intellec- 
tual deliberation in order to speculate, within a specifiable problem domain, 
about potential consequents (or antecedents) for a designated antecedent (or 
consequent)” (p. 150). In short, during the thought experiments we gain new 
information by rearranging or reorganizing already known empirical data in a 
new way, looking it over from another perspective. In such a way, we stimu- 
late our thinking, using our imagination, and we are testing our values, beliefs 
and standpoints at the same time. 

Although the history of use of thought experiments is long and dates form 
Plato’ cave or even earlier (Rescher, 1991, p. 31-41), it is considered that Hans 
Christian @rsted was the first to use the German term Gedankenexperiment 
(lit. thought experiment) circa 1812 (Witt-Hansen, 1976, p. 48). Orsted was 
also the first to use the equivalent term Gedankenversuch in 1820 (Witt- 
Hansen, 1976, 49). Ernst Mach (1960) used the term Gedankenexperiment 
in a different way, to denote exclusively the imaginary conduct of a real 
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experiment that would be subsequently performed as a real physical experi- 
ment by his students (pp. 32-41, pp. 159-62). After those two experiments, 
one that is conducted in reality and the same, conducted only in imagination, 
with words, not with actions, Mach interviewed students which consequences 
were more real to them, from the first or form the second experiment. The 
English term thought experiment was coined and first appeared in the 1897. in 
english translation of one of Mach’s papers. 

During the mid-1980s, thought experiments were recognized as a central 
technique in analytic philosophy. Thanks to the activities done especially by 
Tamara Horowitz and Gerald Massey, philosophers and other scientists start- 
ed to think about thought experiments again. Few years of dedicated works 
resulted with conference at the University of Pittsburgh on “Zhe Place of 
Thought Experiments in Science and Philosophy” and with collected works 
from this conference, published in 1991. 

The most important work for popularization of thought experiments in 
21* century is book “What If...Collected Thought Experiments in Philosophy”, 
by Peg Tittle, which is published in 2016. It is a brief collection of over 100 
classic and contemporary thought experiments, each exploring an important 
philosophical argument. All experiments are divided into 9 areas: metaphys- 
ics, philosophy of mind, personal identity, philosophy of language, epistemol- 
ogy, logic, ethics, social and political philosophy, and aesthetics. After every 
experiment, there is a possible solution or explanation of the author, which is 
not definitive, and it is given as an introduction to further thinking and solv- 
ing mentioned situation. Everyone, no matter how much they know/(about) 
philosophy, can give their opinion about the behavior of a third person in the 
context of that experiment or set themselves as the main character and ask 
themselves, what if I was in that situation, what would I do. That is, we can 
say, the beauty of thought experiments, especially in philosophy, because they 
can challenge everyone’s opinion, at all times. 


2. Types of thought experiments 


According to Yeates(2004), there are seven types of thought experiments: 

1. Prefactual thought experiments speculate on possible future outco- 

mes (Sanna, 1998, pp.635—665) or What will be the outcome if speci- 

fic event happens’’(Yeates, 143). For example, “what would happen 

to your friend, if you tell his wife everything you know about him” 

(Yeates, 2004, p. 144). It could happen nothing, or something, in nu- 
merous ways. 
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Counterfactual thought experiments speculate on the possible outco- 
mes of a different past, ie if past was different, how would it affect to 
someone particular (Goodman, 1947, p. 114). For example, what if I 
have chosen to study mathematics, would it be possible for me to be 
an university professor in that area? 

Semifactual thought experiments speculate on the extent to which thin- 
gs might have remained the same, despite there being a different past 
(Goodman, 1947, p. 117). For example, imagine that it is raining and 
you have an umbrella but is it possible to get wet anyway and how? 


. Prediction in this case, we project the circumstances of the present 


into the future. Some authors say that scientific prediction takes two 
forms (Sarewitz & Pielke,1999, p. 121): 


(1) Using known principles of nature, we predict what might happen, or 
(2) Using suites of observational data and sophisticated numerical mo- 


dels in an effort to foretell the behavior or evolution of complex 
phenomena. 


. Hindcasting involves running a forecast model after an event has 


happened, in order to test whether the model’s simulation is valid. It 
is usually used for weather forecasting. 


. Retrodiction is moving backwards in time, step-by-step, in as many 


stages as are considered necessary, from the present into the specu- 
lated past to establish the ultimate cause of a specific event (e.g., 
reverse engineering and forensics). It means that “past observati- 
ons, events and data are used as evidence to infer the process(es) 
the produced them” and that diagnosis “involve[s] going from visi- 
ble effects such as symptoms, signs and the like to their prior cau- 
ses’( Einhorn & Hogarth, 1982, p.115). Retrodiction is kind of post 
factum analysis and giving the opinion on something that is finished. 


. Backcasting (Yeates, 2004) is establishing the description of a very 


definite and very specific future situation. It then involves an imagi- 
nary moving backwards in time, step-by-step, in as many stages as 
are considered necessary, from the future to the present to reveal the 
mechanism through which that particular specified future could be 
attained from the present (p.158). 


In literature can be found even more classifications of thought experi- 
ments, but we think that this one is the most accurate and the most compre- 
hensive. The classification itself shows a wide application of thought experi- 
ments in various fields of life and science. 
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3. Inner characteristics of thought experiments 


What differs thought experiments from other exclusively labora- 
tory experiments? According to Letitia Meynell (2014), there are six inner 
characteristics: 


i 


Imagery, needed for stimulating the imagination and focusing on the 
very idea that is discussed. The line of imagination can be very fra- 
gile and unstable, so the one who is first imagining the experiment 
and conducting it must use: 


. Experiential language. He/she must behave as he/she did it in the 


reality, and have their own experience of what he/she are talking 
about. As the experiment-teller can more vividly and with a lot of 
details tell the imagined story, the more can he/she engage others to 
get involved and give their opinion. 


. An epistemological analysis is also rather important, thinks Meynell, 


because it shows how the thought experiment justifies (or fails to ju- 
stify) its conclusion. It is a kind of paradox, that we expect that we 
can learn something new from the imaginary scenarios. But, if we 
clarify to ourselves that thought experiments and our solutions of the 
experiments are connected to our values, beliefs and attitudes, we 
can learn a lot —about ourselves and about others. 


. The thought experiments have “the irreducibly imaginative charac- 


ter’, says Meynell (p. 4151). Every solution of this imaginative pro- 
blem is correct, to the one that has given it. That is why the thought 
experiments are considered as: 


. Instruments of provocation and imagining different interpretations. 


We learn even by provocation and investigation of something, not 
only by memorizing pure facts. Every person reflects his/her own 
values, beliefs and experience, while searching for solutions of the 
thought experiment. 


. Thought experiments are considered as objective even though they 


are not real( but they might be real). Everyone acts from the positi- 
on of their standpoint, and for them, their solution is their objective 
truth. 


Having in mind all these characteristics of thought experiments, we may 
say that they are true and very valuable companion in developing imagination 
and process of decision-making, in any area of life. 
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Some thought experiments have the scenario that could be nomologi- 
cally possible, or possible according to the laws of nature. For example, John 
Searle’s Chinese room is nomologically possible: 

“Imagine a native English speaker who knows no Chinese. Locked in a 
room full of boxes of Chinese symbols (a data base) together with a book of 
instructions for manipulating the symbols (the program). Imagine that peo- 
ple outside the room send in other Chinese symbols which, unknown to the 
person in the room, are questions in Chinese (the input). And imagine that by 
following the instructions in the program the man in the room is able to pass 
out Chinese symbols which are correct answers to the questions (the output). 
The program enables the person in the room to pass the Turing Test for under- 
standing Chinese but he does not understand a word of Chinese. 

The point of the argument is this: if the man in the room does not un- 
derstand Chinese on the basis of implementing the appropriate program for 
understanding Chinese then neither does any other digital computer solely on 
that basis because no computer, qua computer, has anything the man does not 
have.” (Searl, 1999, p. 214). 

Searl’s experiment, throughout decades, has showed that artificial intel- 
ligence has the eligibility to think and work without consciousness (when 
consciousness is defined as something characteristic only for humans) and 
what could be the results of it. Personal computers, as some authors say, have 
evolved from vigilant Eliza, and “have moved from the lab to the pocket and 
the wrist’ (Cole, 2020). We are trying rather hard to give those artificial intel- 
ligences some consciousness and make them more alike to us. The only thing 
that is not clear is that we want them so similar to us, because we want to 
transfer all the burden of thinking and decision-making to them, or to have a 
neutral observer who will help us in life, at key moments. 

Some thought experiments present scenarios that are not nomologically 
possible but are metaphysical possible For example, Hillary Putnam’s (1973) 
thought experiment is one of them: 

We begin by supposing that elsewhere in the universe there is a planet 
exactly like Earth in virtually all aspects, which we refer to as “Twin Earth”. 
(We should also suppose that the relevant surroundings are exactly the same 
as for Earth; it revolves around a star that appears to be exactly like our sun, 
and so on). On Twin Earth, there is a Twin equivalent of every person and 
thing here on Earth. The one difference between the two planets is that there 
is no water on Twin Earth. In its place there is a liquid that is superficially 
identical, but is chemically different, being composed not of H2O, but rather 
of some more complicated formula which we abbreviate as “XYZ”. The Twin 
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Earthlings who refer to their language as “English” call XYZ “water”. Finally, 
we set the date of our thought experiment to be several centuries ago, when 
the residents of Earth and Twin Earth would have no means of knowing that 
the liquids they called “water” were H2O and XYZ respectively. The experi- 
ence of people on Earth with water and that of those on Twin Earth with XYZ 
would be identical. Now the question arises: when an Earthling (or Oscar for 
simplicity’s sake) and his twin on Twin Earth say ‘water’ do they mean the 
same thing? (p. 700). 

The result of this experiment is that the contents of a person’s brain are 
not sufficient to determine the reference of terms they use, as one must also ex- 
amine the causal history that led to this individual acquiring the term. (Oscar, 
for instance, learned the word “water” in a world filled with H2O, whereas 
Twin Oscar learned “water” in a world filled with XYZ) .Meaning isn’t just in 
head, says Putnam, but also in experience of a person and his/her understand- 
ing of the circumstances in which he/she is , in his/her own environment. 

In some cases, the hypothetical scenario might be considered metaphysi- 
cally impossible, or impossible in any sense at all. Such thought experiment 
was conducted by David Chalmers (1996), regarding existence of zombies, 
or persons who are physically identical to us in every way, but who lack con- 
sciousness. Disputes about their conceivability goes for few decades and the 
result of these debates is fairly uniform as there are authors who think that the 
existence of a zombie as a person without any consciousness and conscience 
is entirely possible, while some authors firmly deny such a possibility. One 
thing is for sure, the Hollywood film industry supports the efforts of those 
who believe that zombies exist and that due to the physical deficiency of the 
brain, in which all functional centers are situated, we already have these zom- 
bies somewhere next to us (Kirk, 2019). 

For thought experiment, there is also important their orientation in time 
(Yeates, 2004, 160). They can be either: 

— Antefactual speculations: experiments that speculate about what 
might have happened prior to a specific, designated event. For exam- 
ple, Richard Sylvan’s (1973) experiment “Last man argument’, about 
possible behavior of the last man standing on Earth is an antefactual 
one experiment. Sylvan thinks about the behavior of the last man on 
earth, from different points of view of environmental ethics. If the last 
man on earth accepts an instristic value of everything, whether living 
or non-living, his last hours spent on earth will be focused on mainta- 
ining his life and the life and survival of other species. If, on the other 
hand, the last man accepts the anthropocentric opinion that only man 
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is worth living because he has the consciousness and power of thin- 
king and planning, such a last man will activate the button for self-de- 
struction of the whole planet, and all other plant and animal species, 
survivors of the cataclysm, because their survival is of no importance 
to him who is dying. 

-Postfactual speculations: experiments that speculate about what 
may happen subsequent to (or consequent upon) a specific, designa- 
ted event. Although it is not enlisted fully as thought experiment, but 
more as example of game theory, The Prisoners’ Dilemma can be ob- 
served in this context: 


“Two members of a criminal gang are arrested and imprisoned. Each 
prisoner is in solitary confinement with no means of communicating with 
the other. The prosecutors lack sufficient evidence to convict the pair on the 
principal charge, but they have enough to convict both on a lesser charge. 
Simultaneously, the prosecutors offer each prisoner a bargain. Each prisoner 
is given the opportunity either to betray the other by testifying that the other 
committed the crime, or to cooperate with the other by remaining silent. The 
possible outcomes are: 

If A and B each betray the other, each of them serves two years in prison 

If A betrays B but B remains silent, A will be set free and B will serve 
three years in prison 

If A remains silent but B betrays A, A will serve three years in prison and 
B will be set free 

If A and B both remain silent, both of them will serve only one year in 
prison (on the lesser charge)”( Kuhn, 2019). 

The thought experiment can be here done by asking a question: You are 
one of those two criminals, what would you do and what would you think that 
your best friend and companion in crime would do in this kind of situation? 

Also, we can say that there are thought experiments that are they past- 
oriented and future-oriented. Firstly, past oriented thought experiments are 
dealing with possible outcomes in the future if the initial events in the past 
were different. For example, If I would studied mathematics, would my life be 
different today? Or, like Ludwig Wittgenstein presumed in his thought experi- 
ment called “The Big Book” (Darwall, Gibbard, & Railton,1997, p. 67) about 
the nature of ethics and the verifiability of ethical knowledge: 

“No statement of fact can ever be, or imply, a judgment of absolute val- 
ue. Suppose one of you were an omniscient person and therefore knew all 
the movements of all the bodies in the world dead or alive and that you also 
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knew all the states of mind of all human beings that ever lived, and suppose 
you wrote all you knew in a big book, then this book would contain the whole 
description of the world; and what I want to say is, that this book would con- 
tain nothing that we would call an ethical judgment or anything that would 
logically imply such a judgment.” 

The second, future-oriented experiments are trying to presume what 
could happen in the future if something happens now, or if something that it 
is not possible now to happen, could happen and how it could affect on other 
future events. We can mentioned as, an example here, The Case of Speluncean 
Explorers, done by Lon Fuller in 1949, which was examining the behavior 
of five speluncean explorers trapped in a cave, and decisions of five judges, 
who conducted proceedings against the surviving explorers after their release 
from the cave. The specific of this thought experiment is that it happens in 
year 3400, that there are some rules of conduct that didn’t exist at the time 
Fuller wrote it and that he was imagining everything- the plot, the rules and 
the solutions. 


4. Concluding remarks 


Thought experiments are product of the imagination. Yet they are impor- 
tant in every science, because their use enhances the knowledge in specific 
way. We find them in biology, economics, history, mathematics, philosophy, 
and physics. We find them in sociology, ethics, law. And every time, no matter 
how many times they’ve been disscused so far, we disscus about them with 
new energy, ideas and widened beliefs. 

Are they mandatory instrument in gaining new knowledge? No, but they 
are rather fun, innovative and seems to be — never ending. Sometimes we can 
even save the world thinking about imagined scenarios and trying to predict 
people’s behavior. But how can we learn about reality (if we can at all), just by 
thinking in such a way? We think that we can, only if we learn how to better 
perceive the world around us and listen to what it tells us. Using thought ex- 
periments, we can, maybe, achieve more effective form of mental perception 
and make bonds to other people and to our environment more efficient than 
we are doing it now. 

Thought experiments are allowing us to open the doors of perception, 
imagination and think about solutions that are in our subconscious .We hope 
that this paper would open new doors to its readers and inspires them to ex- 
plore hidden knowledge in ourselves, by using thought experiments. 
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ZNACAJ MISAONIH EKSPERIMENATA 


REZIME: Cini se da je Zivot u svetu pravnih normi lak: imate pravila po- 
naSanja koja vas vode u mnogim Zivotnim situacijama i Sta Ge vam se do- 
goditi ako se ne budete ponaSali kako je odredeno. Pravne norme predvida- 
ju buduénost, na izvestan na¢cin, i daju nam smernice za Zivot. Iako pravni 
sistem svojim pravilima nastoji da pokrije sva podrucja druStvenog Zivota, 
postoje situacije koje se ne mogu predvideti u vreme donoSenja te regu- 
lative. Ove praznine bi se mogle smanjiti usvajanjem naknadnih pravila 
ponaSanja. Da bismo predvideli dogadaj koji se moze dogoditi i predvideli 
ljudsko ponaSanje u tim situacijama i ljudski odgovor na kaznu koja preti u 
sluéaju krSenja pravila, pozeljno je sprovesti — misaoni eksperiment. 


Osnova misaonog eksperimenta moZe biti potpuno izmi8ljen, pa éak i tre- 
nutno nemogué dogadaj, ili varijacija nekih poznatih 1 mogucih dogada- 
ja. Kljuéno pitanje prilikom formulisanja misaonog eksperimenta je “Sta 
ako”. Odgovori na ovo pitanje mogu poéeti sa “onda je moguce”, “tada 
ée biti”, “moze biti” ili netim sli¢nim. Sadrzaj odgovora ¢e se razlikovati 
samo na osnovu vrednosti, verovanja i stavova onoga ko odgovora na pi- 
tanje “Sta ako”. U naSem radu emo ukratko predstaviti koncept misaonog 
eksperimenta, njegovu unutraSnju strukturu, vrste i, dajuci neke primere, 
podsta¢i ¢itaoce da budu informisaniji 0 ovoj temi. 


Kljucne reci: misaoni eksperiment, imaginacija. 
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METHODOLOGICAL PRINCIPLES 
AS ELEMENTS OF SCIENTIFIC 
RESEARCH WORK 


ABSTRACT: The author considers methodology as a scientific discipline 
of a general character, which studies and analyzes phenomena from a 
scientific point of view by applying the principles of objectivity, reliability, 
systematic approach and precision. 


The methodology of scientific work, gradually tested, helps one reach basic 
and relevant knowledge starting from basic ideas, by applying methods 
and research procedures, defining science and scientific research work, 
proving hypotheses, and all the way to the implementation and indicators 
in the application of an established scientific research project. Starting 
from basic ideas, using methods, through research procedures, defining 
science and scientific research work, proving hypotheses, all the way to the 
implementation and indicators in the use of an established scientific research 
project, the methodology has found its application in theory and science. 


Keywords: Methodology, scientific research, hypothesis, social reality, 
conclusion. 


1. The methodology applied in science and research 


A scientific discipline of a general nature called Methodology can refer 
to individual scientific disciplines (law, sociology, economics, etc.), i.e. to 
study and analyze, from a scientific point of view, and enable the application 
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of its methods to reliable logical and methodological conclusions and finding 
the true factual situation. 

The study of methodology as a scientific discipline is necessary for 
subjects dealing with science, striving for scientific truth and logical-critical 
thought activity regarding procedures during scientific work, as well as the 
ways of selecting and using certain methods that will be used in scientific 
research. 

Methodology is a young scientific discipline in the nomenclature of sci- 
entific disciplines with 60-70 years of independent existence. During this pe- 
riod, significant works in the field of methodological sciences were written in 
the largest countries of the world (USA and Russia). The founders of method- 
ology as a science in our country and both general and legal methodology are 
Radomir Lukié (Lukié,1958, p. 5—7) and Vojin Milié (Mili¢,1965, p. 11-12), 
who analyzed the sociological method in his work Methodology in Sociology. 

Scientists and researchers who are, professionally related to Methodology 
in the scientific research sphere, such as faculties and institutes (or mentors, 
team leaders, researchers) should popularize and improve, in whole or in cer- 
tain areas, scientific methodology as a scientific discipline. 

The methodology of scientific work, as a young and open science, being 
gradually presented in six systematized chapters, helps to reach the basic and 
relevant knowledge regarding this scientific discipline. 


2. Scientific work and research 


It is important to emphasize that in every important area of life and work 
such as lumber, metal, chemical, food industry, agriculture, mining, education 
and financial activities, even a longer stay in the plains or mountains, near the 
sea and lakes, in rocky areas, there are certain written and unwritten rules, 
standards, criteria and principles. 

Scientific work is created by the sum of all methods of scientific research. 
Scientific research is carried out for the purpose of developing science, i.e. 
with the aim of achieving the best possible quality of scientific papers. It 
is necessary to follow the development of the methodology of scientific re- 
search, since the obtained results depend on the method applied. The progress 
of science would not exist if there was no scientific research, that is, all coun- 
tries and their scientists must constantly invest in themselves and science. 
Investing in scientific research is investing in the future, same as investing in 
education. 
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We can address issues related to education and the quality of knowledge 
of entrepreneurs with special reference to the continuous maintenance of a 
high level of acquired knowledge. The stability of the legal framework, the 
amount of tax liabilities, the existence of reliefs and the possibility of exemp- 
tion, the execution of court decisions, the smooth flow of financial transac- 
tions, as well as the stability of the environment have a great impact on the 
development of the country’s economy. 

Therefore, investing in the education of people in general, raising 
and constantly improving their knowledge is a highly justified social goal. 
Programs that contribute to the achievement of this goal should (at least in 
part) receive public support and be offered as a public good, since maintaining 
a high quality of entrepreneurial knowledge contributes, among other things, 
to the overall development of society. 


3. Evaluation of scientific work 


Evaluation, i.e. validation of scientific work includes each individual 
part of the paper that contributes to the explanation of the topic and comple- 
ments the issues to which the paper refers.The first part of the paper mainly 
defines the methodological framework of research, elaboration of the topic 
and basic parameters. The conclusions, i.e. the results of the research, tell 
what knowledge was gained during the research and what effects or results 
were achieved. Conclusions arise from a text or something that has been done 
and written, that is, they summarize the answers to the questions and hypoth- 
esis testing. The conclusion is a personal attitude that is presented logically, 
concisely, clearly and not too long. The conclusions can indicate a scientific 
contribution to a theory, practice and future research. 

In the following text, we will explain on which methods the research will 
be based, i.e. methods that are adapted to the needs of the subject research 
should be used. In addition to generally accepted scientific methods, depend- 
ing on the goal of research, normative and research knowledge is used, as well 
as comparative and other research methods. 

For experimental work within the research, data available on the web- 
sites of research and scientific institutions in the field related to the topic, in- 
ternational and domestic legislation, as well as statistical data that refer to the 
phenomenon under study, are used. The scientific paper should be of optimal 
length for the topic that the author has set as the task of processing. The title 
should correspond to the text that follows as its content analysis. The paper 
should be legally and technically done according to the modern requirements 
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of writing this type of contribution, i.e. as the technical development requires 
(Simié, 1997, p. 23-31). 

The results of the research should indicate the premise that the experi- 
mental work was done using appropriate literature, with set goals and line 
of work. The results represent a significant analysis of previous knowledge 
about the phenomena in the tested given topic and the achieved degree of ap- 
plicability, as well as the author’s conclusions reached by the research. 

The abstract is composed in at least two languages, Serbian and English 
for example, then the key words are defined followed by parts of the paper from 
the introduction, elaboration, conclusion and literature, and all sections should 
be filled in correctly, with the content of the paper comprises of theoretical defi- 
nition of issues and professional analysis of data obtained by mini-research, 
which should meet the need to consider the basic issues related to the topic. 

The way of writing and the author’s language should be clear, precise and 
concrete. The use of literature should be methodologically correct, which de- 
pends on the scope of research, 1.e. if the research is more extensive the author 
should take a larger and broader fund of literature as a theoretical basis, which 
would allow him to make an analysis of other authors’ opinions and make a 
short analysis of some of the typical solutions in comparative legislation. 

The final evaluation of the research should point out that the paper was 
written in accordance with the explanation given in the topic application, that 
it contains all important elements and that it is an original contribution to sci- 
ence as the paper contains unique conclusions about the phenomenon under 
consideration and special views on the given topic, effects achieved and their 
mutual influences, i.e. improvements of research methods and achieving a 
higher degree in solving individual specific cases. 


4. The truthfulness of scientific research 


Scientific research that encompasses a special part of reality, 1.e. social 
reality in which human being is both an object and a subject of research, 
makes research more socially complex and difficult than in the analysis and 
research of natural areas and parts of that reality. 

In order to adequately, comprehensively, validly and objectively reach 
the knowledge of social reality, research of social phenomena should have 
special ways and possibilities of overcoming the contradictions between sub- 
jects and objects of research, i.e. the possibility to achieve unity of historical 
and logical knowledge and opinion. In research, science uses principles that 
differentiate between scientific knowledge from those acquired on the basis 
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of common sense, especially in cases of studying social phenomena, relation- 
ships and processes. 


5. Principles of scientific research work 


The term principle, in accordance with many scientific theories, denotes 
basic and initial learning, beginning, source, cause, foundation and basic 
thought. Thus generally accepted concepts in science are called basic con- 
cepts or theories, from which certain conclusions and wide generalizations 
can be drawn (Luki¢,1963, p. 464466). 

In addition to the many principles of scientific research that are mentioned, 
the most important are those with scientific agreement regarding their relevance: 

1) The principle of objectivity 

2) The principle of reliability 

3) The principle of systematicity and 

4) The principle of precision 


We should also consider the relationship of observation according to the 
principles, i.e. scientific tenets as rules and steps of the procedure of objec- 
tivity, systematicity and reliability, such as issues of theoretical orientation, 
validity, generality and precision, which we will omit in this observation, 1.e. 
we will not consider their effects. 

Observation as a research procedure in research applies different divi- 
sions and the application of quantitative and qualitative methods and their real 
but also overemphasized epistemological differences. Overemphasis is asso- 
ciated with the dominance of empiricism in sociology, that is, empiricism is a 
consequence of the interests of broader social groups and narrower interests 
within the scientific community. 

The necessity of methodological design and research application of ob- 
servation understood as an integrated procedure is argued by its subversive 
character, its objectivity and social changes that require the application of 
observation as a research procedure. 


6. Objectivity of scientific knowledge 


Objectivity is based on the general ontological-epistemological as- 
sumption that reality exists independently of the subject of scientific knowl- 
edge, i.e. regardless of a particular researcher and their personal attitudes 
or possible social prejudices, stereotypes, as well as possible individual 
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and social interests and motives. By pointing out the principled impartial- 
ity, the universality and truthfulness of scientific knowledge are respected, 
as a basic and constitutive rule without which there would be no scientific 
activity. 

In order to achieve a higher degree of objectivity, additional rationally 
critical and other relevant available experiential data will be included. 

The possibilities of coming to new facts should be constantly and con- 
tinuously researched, and in order for the factual situation to be correctly de- 
termined in the procedure, those should be tested and critically evaluated. The 
most important for scientific knowledge is that researchers are guided by the 
view that there is no forever undoubted and valid knowledge, in other words, 
objective and true knowledge must be based not only on accurate empirically 
verifiable data, but these verified data must be as complete as possible to 
cover the whole matter. 

There are many wrong and one-sided interpretations of the notion of sci- 
entific objectivity. There is a secular and simplified understanding of scientific 
objectivity, according to which, the objectivity of scientific knowledge is re- 
duced to determining only what can be observed (perceived) on the apparent 
level of reality, and it represents a common-sense understanding of objectiv- 
ity. The objectivity of scientific knowledge does not mean that in the study of 
reality science remains on the surface of knowledge. 

In fact, science always strives to mentally encompass some deeper, ba- 
sic, essential, numerous, general and universal elements of the matter it stud- 
ies, which most often cannot be directly observed and thus found out, but 
the investigation should be used in order to find certain causal relations and 
scientific laws of such occurrence. 

More often, the principle of objectivity of scientific knowledge is mis- 
interpreted, as a passive observational attitude towards reality. Without the 
active attitude of the researcher, there is no intellectual knowledge, that is, 
the researcher must strive for objective knowledge, so that their subjective 
attitude does not violate the essence of objectivity. Therefore the scientific 
methods that scientific researcher uses when researching objective realities. 

In fact, objectivity is a reality, a truth that is not a thought but a reality ex- 
isting independently of any subject and the subjective thoughts and interests 
of the subjects, valid for all rational beings; objectivity is universally valid 
and impartial (Vujaklija, 1974, p. 633). 
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7. Reliability and validity of scientific knowledge 


The principle of reliability could be characterized as a link between the 
principle of objectivity and the principle of systematicity in science. It is most 
often connected with the principle of objectivity of scientific knowledge, es- 
pecially with the requirement that every attitude in science must be directly or 
indirectly verifiable. Unlike knowledge based on common sense, which has a 
certain degree of objectivity and the possibility of empirical verification, sci- 
entific knowledge must encompass reliable, i.e. proven knowledge explained 
in a certain way. Scientific knowledge has value if it is valid (reliable). The 
reliability of new knowledge in scientific research is especially presented and 
especially valued when this knowledge is opposed to psychological persua- 
siveness and subjective attitude based on common sense of subjective and 
untested knowledge. Unlike unsystematic and unconvincing reasoning char- 
acterized by knowledge based on common sense, attitudes and certainty in 
science are accepted only if they result from systematically verified knowl- 
edge and logically correct reasoning. 

Knowledge obtained on the basis of common sense is an exclusive 
knowledge that feels final, secure and certain, despite the fact that it is un- 
verified and unproven. Scientific knowledge is, in principle, always uncertain, 
subject to doubt and is always relative due to its time-changing character. 
Scientific knowledge, despite the fact that it is based on a broad foundation of 
the experience-based, verified and systematically related data and information 
on actual reality, which are logically and theoretically correctly determined, is 
constantly being analyzed. Scientific knowledge is subject to constant verifi- 
cation, that is, this principle originates from the Siécle des Lumiéres in France 
and is expressed in the well-known Descartes’ phrase “Cogito ergo sum” (I 
think therefore I exist). 

Reliable knowledge is the knowledge which has been previously verified 
and by that verification, at least in part, confirmed. With reliable knowledge, 
the criteria of objectivity must first be met. Only what is objective deserves 
to be reliable and in a certain way verifiable, if not directly by the proposed 
methods then indirectly, by auxiliary methods of verification. 

The scope of knowledge whose objective basis cannot be verified and 
confirmed such as religious knowledge and metaphysical attitudes that can- 
not be empirically verified, with the evaluation of the fact that experience is 
irrelevant to them, does not belong to the field of science and their reliability 
is not challenged; it can be stated a priori that this knowledge is completely 
unreliable. 
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The answer to the way to achieve a higher degree of reliability in the 
process of scientific research can be found in three elementary ways, namely 
by testing each statement, hypothesis, attitude and theory in practical life, by 
increasing the quality of logical reasoning of statements, hypotheses, attitudes 
and theories and finally by indirect study and applying a wider range of theo- 
retical conclusions in historical social practice. However, absolute exclusivity 
in the requirement to verify each statement, even when it comes to funda- 
mental research, through empiricism, can lead the researcher to the path of 
extreme empiricism that is able to restrain the necessary measure of scientific 
originality, authenticity of the researcher’s spirit, imagination and creativity 
which reduces the relevance of the scientific research project (Kozi¢,1996, 
p. 71). Certainly, the richer experience of a scientific research character, the 
breadth of conceptual-theoretical notions of reducing the difference from ex- 
treme empiricism contributes positively to the achievement of a higher degree 
of reliability. 


8. Systematic nature of scientific knowledge 


Systematicity as a universal scientific principle implies coherence with 
consistency and not contradiction of the order and priorities of thoughts and 
statements; in other words, the necessity as a universal scientific principle 
strives to connect statements into one ordered and logical and not contradic- 
tory whole. 

In any research or definition, it is necessary to pay attention to the deci- 
sive facts and define the classification criteria, as well as to define identical, 
related, similar, opposite and opposing or merely different factors of the phe- 
nomenon or phenomena and to establishing a scientific system of consistency, 
especially when it comes to concepts and their statements. 

The systematic nature of knowledge in the theoretical sciences is visibly 
manifested in the characteristics of their conceptual network and thought ex- 
pression, but they find their most complete expression in scientific laws and 
theories, which arise from established causal relations. 

Science is a complete system of knowledge that can be functionally or 
causally connected, i.e. every fact, law, theory, etc., which researchers come 
across during research must be connected with the system of science, i.e. in 
connection with the overall scientific knowledge, in order to eliminate any 
contradictions and confusions. 

The intensity of social changes at the international and national level is 
very high; what was, in the not so distant past, defined by objective scientific 
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truth, now cannot withstand the test of time or methodological procedures and 
techniques in present times and as such turns out to be wrong. I other words, 
objectivity recedes in the sphere of relativity from the point of view of the 
time dimension, i.e. duration. 

One of the basic principles of science is that it must be objective, but if 
we are guided by the sole principle of objectivity, we must conclude that it is 
also partly relative or impermanent if we observe a certain social dynamics, 
which leads to the conclusion that scientific knowledge is objective, since it 
is in constant contact and correspondence with objective reality; but scientific 
knowledge is also relative because that correspondence 1s never complete, but 
always partial and approximate (PeSi¢,1999, p. 5). 

Scientific knowledge is constantly being checked, since science strives 
for research and proof, while the appearance of new knowledge causes a wave 
of hesitation and doubt. Doubting the truth of something is a good way to 
compare and find the legal truth. 

It is not easy to achieve objectivity when studying social reality. This is 
confirmed by the fact that traditional notions, various social, cultural (Sipovac 
et al., 2019, p. 105-116), local and group prejudices and stereotypes make it 
difficult and are set against taking an objective stand. 


9. Conclusion 


Methodology is basic,scientific discipline a general character. Scientific 
knowledge is constantly being checked 1.e. methodology is a objectiv scien- 
tific discipline which uses methods and procedures in coming to scientific 
knowledge. Science is complet system of knowledge that can be functionally 
or causally connected. The contribution of the Methodology of scientific re- 
search work is that with its metods and principles (the principle of objectivity, 
the principle of reliability, the principle of sistematicity, and the principle of 
precision) as steps of the research process,it contributes to the development 
of other sciences,1.e. basic research contributes to the development of science 
in general. The author trying to emphasize the importance of methodology as 
a science which, with its research methods and tehniques, contributes to the 
application of fundamental research knowledge. 
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REZIME: Autor u radu razmatra metodologiju kao nauénu disciplinu op- 
Steg karaktera, koja sa nau¢nog stanoviSta izuéava 1 analizira pojave pri- 
menom principa objektivnosti, pouzdanosti, sistemati¢nosti i preciznosti. 


Metodologija nauénog rada, postupno testirana, pomaze da se dode do 
osnovnog i relevantnog znanja polazeci od osnovnih ideja, primenom me- 
toda, preko istrazivackih postupaka, definisanja nauke i naucno-istrazivac- 
kog rada, dokazivanjem hipoteza pa sve do implementacije i indikatora u 
sprovodenju utvrdenog naucno-istrazivackog projekta. Polaze¢ci od osnov- 
nih ideja, koriSGenjem metoda, preko istrazivatkih postupaka, definisanja 
nauke i nau¢no-istrazivatkog rada, dokazivanjem hipoteza pa sve do im- 
plementacije i indikatora u sprovodenju utvrdenog nauéno-istrazivatkog 
projekta metodologija je naSla svoju primenu u teoriji 1 nauci. 
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LEGAL CONDITIONS FOR THE 
PROTECTION OF THREE DIMENSIONAL 
SIGNS IN TRADEMARK LAW 


ABSTRACT: The need to define three-dimensional trademarks and 
determine the conditions for their registration has arisen as a consequence 
of increasingly rapid technological development. The changes in the market 
and the changes in behaviour of economic entities have resulted in the use 
of signs for marking goods that differ significantly from the traditional 
trademarks. The concept of protection of a three-dimensional shape is 
relatively new and it is necessary to clearly define the conditions for its 
protection as a trademark. What causes a problem is the fact that the mark, 
in this case, represents the product itself, which implies that such signs of 
this sort lack distinctiveness, and it is not clear what is protected by that 
mark. The analysis of the afore-mentioned cases from practice, presented 
by the author, aims to show the differences in opinions of the courts 
regarding the criteria by which it will be assessed whether the condition of 
distinctiveness is satisfied in a specific case or not. The main reason for the 
lack of reliable criteria is the hasty regulation of unconventional signs and 
the lack of the harmonized, clear rules both at the level of the European 
Union and at the global level. The author considers it necessary for the 
World Trade Organization or the World Intellectual Property Organization 
to offer guidelines within which an adequate protection of unconventional 
signs will be provided at the national level in order to eliminate the state 
of legal uncertainty that may arise when applying for protection of three- 
dimensional signs. 
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1. Introduction 


Historically, the appearance of signs on products occurs with the ex- 
change of goods. Therefore, in a way, the historical roots of trademark rights 
can be sensed in the practice of marking goods intended for sale on the mar- 
ket. Thus, in ancient Athens, artisans marked their goods, to draw the atten- 
tion of customers to the origin of the product, but also to guarantee the quality 
of their products. Also, the fact is that already in ancient Rome, blacksmiths 
marked their signs by imprinting them on the blades of swords that they made 
(Mwirigi & Krishnan, 2019, p. 914). Even in the Middle Ages, when the vol- 
ume of trade decreased, there were examples of the use of signs to label the 
products. For example, precisely because of the widespread use of signs for 
labelling goods and services, the first act was passed in England in 1266 to 
protect the signs (it was an act that allowed bakers to put their signs on the 
bread they produce) (Lukose, 2015, p. 198). 

The development of industry, marketing, and trade under capitalism led 
to the need to advance the protection of signs through trademarks. The mod- 
ern consumer in a modern, capitalist society, daily encounters a large number 
of products, which have almost identical characteristics and products from 
different, numerous, manufacturers. By placing an appropriate sign on its 
goods or type of service, the economic entity gives the consumer the oppor- 
tunity to be informed about the characteristics of the product itself or the type 
of service that will be provided, which will make it easier for him to make a 
decision and be able to identify the manufacturer or service organization. 

Initially, signs protected by law were mostly verbal (composed of words, 
letters, numbers, and combinations thereof) or graphic (composed of images 
and colors) (Markovié & Popovi¢, 2018, p. 151). Industrial capitalism in the 
21st century, with global overproduction of goods and increasing competi- 
tion in the market, economic entities are forced to be different and to stand 
out among the mass producers of similar goods or organizations that provide 
similar services and thus try to attract as many consumers. Precisely because 
of this, out of the need to achieve the most direct communication and bet- 
ter connection with customers, today we encounter signs that we describe as 
unconventional signs (or non-traditional), such as three-dimensional signs, 
sound signs, fragrance-aroma signs, texture-touch signs, holographic signs, 
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motion signs, and even entire slogans (Setiawan, Sulistianingsih & Bhakti 
Yudistira, 2017, p.125). 

Nevertheless, argues Lukose (2015), most states through national legis- 
lation provide some degree of protection for unconventional signs; there are 
isolated examples of legislation, such as the Indian one, whose intellectual 
property laws do not contain any rules on such signs, nor the procedure for 
their registration. 


2. The concept of three-dimensional signs 


A three-dimensional sign is a type of unconventional trademark that is 
characterized by the fact that it extends into all three dimensions, therefore, it 
has length, width, and height. Due to the described characteristics, during the 
registration, the applicant for the registration of such a sign is obliged to submit 
a three-dimensional representation of that sign by presenting it from several 
different angles. In addition to the three-dimensional symbol, such a sign may 
contain other elements such as words, colours, or two-dimensional symbols. 
(Chu-Hui & Liang-Hsiu, 2017, p. 623). A three-dimensional sign is a sign that 
consists of the shape of the product, 1.e., the packaging of the product. 

The concept of protection of a three-dimensional sign is relatively new, 
which raises the question of whether the described sign can be protected by a 
trademark or not. This issue, for example, became particularly relevant in the 
United Kingdom after 1994, when the Trademarks Act was adopted and was 
resolved by providing the possibility of granting protection through trade- 
marks to the three-dimensional signs, under the same conditions as other tra- 
ditional signs, under the condition that the form for which protection is sought 
must not be that which arises from the nature of the goods themselves (Karki, 
2005, p. 504). 

When registering three-dimensional signs, there is a problem since the 
signs represent the product itself, which further implies that such signs lack 
distinctiveness, and it is not clear what is protected by this sign. In other 
words, the question arises: what if protection is provided to a sign that con- 
sists in the form of a product that differs in no way, or in a little way, from the 
usual form used for similar products? In these cases, the procedure for grant- 
ing the registration of a sign to an entity, which is not entitled to it, would be 
given the right to monopolize the use of a more favourable market position. In 
practice, this would mean that the subject designated as the right holder may 
allow or prohibit another from marking the goods with a trademark, placing 
such marked goods on the market, or using the sign for advertising purposes, 
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because he is the holder of a three-dimensional trademark consisting of a clas- 
sic for a particular type of goods. 

Some well-known examples of three-dimensional signs that are regis- 
tered and enjoy legal protection through trademarks are a bottle of Coca- 
Cola, a Lindt & Spriingli Golden Rabbit, a jar of Nutella, and a specific square 
shape of a Ritter Sport chocolate. On the other hand, many well-known com- 
panies have been trying to register a three-dimensional sign for some time, 
but without success, and the best example of that is the Kit Kat chocolate bar. 


3. Conditions for protection of three- 
dimensional sign by trademark 


For a certain sign to be protected by a trademark, it is necessary that, on 
the day of filing the application, i.e., on the day of priority of the trademark 
application, the legally prescribed conditions are met. The fulfilment of the 
conditions must also exist at the moment of deciding on the trademark. What 
is necessary to point out is that the person who performs the registration is 
free to choose the time in which he wants to do it. More precisely, registration 
can be done both before use and after the use of a certain sign in the trade of 
goods and services. Accordingly, conditions such as novelty or originality, 
which we encounter in patent law, are not necessary. The general condition for 
the protection of a sign by a trademark is its ability to serve to identify goods 
and services (Markovic & Popovié, 2018, p. 154). 

According to the legislation of the Republic of Serbia, the signs of which 
a trademark may consist and the conditions for trademark protection are pre- 
scribed in Article 4 of the Law on Trademarks (2020). It is provided that a 
trademark may protect a sign which may consist of any characters, in particu- 
lar words, including personal names, or of drawings, letters, numbers, colours, 
three-dimensional shapes, shapes of goods or their packaging, combinations 
of these signs or sounds, under the condition that: 

1) that it is suitable for distinguishing in trade of goods or services of 
one natural or legal person from goods or services of another natural 
or legal person and 

2) that it can be presented in the Register of Trademarks in a way that 
enables the competent authorities and the public to clearly and pre- 
cisely determine the subject of protection. 


This provision of our legislation is fully in line with EU Directive 
2015/16, whose Article 3, paragraph 2 contains an almost identical wording: 
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it must be a sign that can be being represented on the register in a manner 
that enables the competent authorities to determine the clear and precise sub- 
ject matter of the protection afforded to its proprietor. However, Article 15 
of TRIPS still states that, for the registration of a sign and its protection by 
trademark, there must be two conditions: distinctiveness and a visual display 
(graphic representation), which is the reason why we analyse these conditions 
in this paper as well. 


3.1. The distinctiveness of the sign 


The meaning of the word distinctiveness can be expressed only through 
synonyms suchas isolation, uniqueness, difference, separateness. As Cemalovié 
(2019) explains, the basic function of a sign is to serve to distinguish (differ- 
entiate) goods or services from other similar goods or services offered on the 
market. This function of the sign has an economic nature. It enables undertak- 
ings to present their goods or services to consumers or other customers by 
clearly indicating the source of the goods or services in a way that is recog- 
nizable to the extent that the consumer or other customer can, without confu- 
sion, easily and confidently choose a product from a specific manufacturer. 
Therefore, a trademark must meet the condition that an individual can perceive 
it sensually, i.e., that during the sensory perception of the sign, associations are 
created about the properties of certain goods (Markovic, 2014, p. 186). 

That is why there is a ban on the protection of signs that we call generic 
signs. These are signs that indicate a certain type of goods in their entirety. 
According to Markovic (2014), we can conclude that, if the registration of 
such signs were approved, it would mean that any form of communication 
about the type of product automatically creates the impression that there is 
only one manufacturer of that product on the market. The overall result is 
reflected in an inefficient market. Therefore, signs such as “water” for water 
would be unacceptable. 

It should be emphasized, however, that the degree of distinctiveness of 
the sign is a psychological category, 1.e., it is impossible to exclude the subjec- 
tive experience of the brand from the consumer’s perspective. The perception 
of each individual individually depends on his overall abilities, and above all 
memory, power of observation, and the like (Markovié, 2014, p. 197). 

When it comes to three-dimensional signs, there are no precise criteria 
that could be useful in determining the fulfilment of the conditions of dis- 
tinctiveness. Such criteria are not defined in European Union law, although, 
in the field of intellectual property, it is harmonized by accepting the rules of 
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the Paris Convention and the Madrid Agreement, but also by adopting EU 
directives (Timothy, 2000, p. 324). Therefore, it is only possible through the 
analysis of relevant case law to answer the questions which criteria is used in 
the assessment of whether in a particular case the condition of distinctiveness 
is met in order to provide protection to the three-dimensional sign. 
Numerous cases show that it is insisted that the form for which protec- 
tion is sought must be recognizable and not functional (Mwirigi & Krishnan, 
2019, p. 921). One such example is the Bongrain case (Bongrain vs Trademark 
Request) from 2004' in which the applicant for registration in the United 
Kingdom in 2004 tried to protect a three-dimensional sign consisting of a 
flower shape. It was interesting that he had the idea to produce French cheese 
in the shape of a three-dimensional six-pointed flower. Protection was required 
regardless of the colour of the cheese, the wrapper, or the label that would be 
placed over the product. In this case, based on the court decision of the Court 
of Appeals, which followed after Bongrain asked for judicial protection after 
the refusal of registration, general conclusions were reached regarding the abil- 
ity of the three-dimensional sign to be registered. Namely, the court decision 
determined that the shape of the goods may be the subject of a trademark, 
that it is not a sign that cannot represent a trademark, and that it is necessary 
to investigate the distinctive character of such a sign on the day of filing the 
application. The investigation on the distinctive character of a sign aims to 
determine whether the mentioned sign has a recognizable character or that 
character is only an embodiment of the nature of the goods. The Court then 
finds that the distinctiveness of a sign must be assessed according to the as- 
sociation it may evoke in the consumer. In this regard, the legal standard of the 
average consumer is used, under which the court considers the consumer who 
is well informed, reasonably informed, and considerate. The prevailing view, 
at the time, was that, although one such sign could acquire a sufficient level 
of recognition, the average consumer did not have the habit of associating the 
origin of goods with the shape or packaging of a product. Therefore, the court 
concludes that only a sign that deviates greatly from the norms or customs 
can perform its function of referring to the origin of the product, and thus the 
application for registration in the case of Bongrain was rejected. The reason 
for the rejection of the request was the absence of a distinctive element of the 
sign, although Simon Malynicz claimed on behalf of the Applicant that the 
average consumer, if he saw such a cheese, would certainly be able, based on 


' EWCA Civ 1690, (2004) Available at: https://www.bailii.org/ew/cases/EWCA/Civ/2004/1690. 
html, Accessed 07.03.2021. 
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a “stunningly unusual shape”, to easily recognize it in the store and distinguish 
it from other products of the same type, in that sense, the product has a recog- 
nizable character according to the article 3 (1) (b) Directive EU 89/104, which 
also corresponds to the section 3 (1) (b) of 1994 United Kingdom Trademark 
Act. Therefore, the Court of Appeals confirmed by this decision that the unu- 
sual shape of the product is not a sufficient criterion for the essential recogniz- 
ability of the product that would ensure the registration of the trademark, in 
the absence of evidence of distinction acquired through the use of the product. 

Another example concerns the judgment of the Court of Justice of the 
European Union in the case Voss of Norway ASA v. Office for Harmonisation 
in the Internal Market (Trade Marks and Designs) from 2015.2? The men- 
tioned decision of the Court of Justice in the appellate procedure contains 
parts of the reasoning in which it is precisely explained how the condition of 
distinctiveness is assessed. Norwegian company Voss requested the protec- 
tion of a three-dimensional sign consisting of a cylindrical bottle with a cap 
of another color. The Court’s finding was that the three-dimensional sign con- 
sisted of components commonly used for the packaging of goods in Classes 
32 and 33 of the Nice Agreement Concerning the International Classification 
of Goods under protection (i.e. classes comprising soft drinks, beer and water, 
and alcoholic beverages other than beer). The cylindrical shape of the bottle is 
a typical choice of most manufacturers of similar goods, and therefore it can 
be concluded that perfect cylindricality, although it has some specifics in this 
case, does not meet the condition of distinctiveness and that such a shape does 
not deviate from the customs and norms of the sector. 

It was pointed out that the variant of the usual form for a specific type of 
product is not sufficient for such a sign to be protected by a trademark, and the 
request of the Norwegian company was rejected. 

When we talk about three-dimensional signs we must not omit the case 
T-677/18 (Galletas Gullon vy EUIPO — Incontinental Great Brands) dating 
2018 which got its epilogue last year with the judgment of the Court of Justice 
of the European Union.? In 2015, Galletas Gullon (S. A) applied for registra- 
tion of the sign and obtaining the EU Community trademark. The request 
was sent to the European Union Intellectual Property Office (EUIPO). The 
applicant’s request concerned a biscuit-shaped sign. The biscuit consists of 


> C-445-13 Voss of Norway v OHIM, Available at: http://curia.europa.eu/juris/liste.jsf?language= 
en&jur=C,T,F &num=C-445/13%20P&td=ALL, Accessed 08.03.2021. 

3 Galletas Gull6n v EUIPO — Incontinental Great Brands, Available at: http://curia.europa.eu/ 
juris/document/document jsf?text=&docid=226885 &pageIndex=0&doclang=ES&mode=|st&dir= 
&occ=first&part=1 &cid=9042769, Accessed 08.03.2021. 
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two tiles connected by white cream. Trademark protection was requested for 
class 30. The application for this trademark was published in the Bulletin 
of Community Trademarks under the code 2015/86. Intercontinental Great 
Brands LLC reacted to this application and opposed the mentioned trademark, 
because, in the same class, cakes, cookies, and crackers, there is already the 
same sign, the well-known Oreo brand. The decision from 2018 states that 
the registered trademark has unfairly gained a reputation, using the reputa- 
tion of the previously protected mark in the sense of Article 8 of Regulation 
EU 2017/1001. The mentioned article refers to the possibility of opposing the 
owner of an earlier trademark to the registration of another, someone else’s 
sign that is identical or similar to his sign, regardless of whether the trademark 
is sought for the same class of products, provided that the previously pro- 
tected sign is known in the EU, or the territory of a Member State. 

Another interesting case in which the question of interpretation of the 
conditions of distinctiveness was raised was resolved in the case law of the 
Commercial Court in Barcelona (Judgment No. 123/2019).* It was about a 
problematic sign of a cookie in the shape of a dinosaur, and the question 
was asked — is it possible, by giving trademark protection to such a sign, to 
monopolize the representation of dinosaurs, or should it remain in the pub- 
lic domain? Well-known cake company GALLETAS ARTIACH S.A.U. sued 
company LA FLOR BURGALESA S.L. “FLORBU” for trademark infringe- 
ment and non-compliance with unfair competition rules for selling dinosaur- 
shaped cakes. The lawsuit was accompanied by protected signs in Spain (No. 
2790850, No. 1582344, and No. 3565114). Galletas Artiach did not refer to 
a three-dimensional trademark, but the usual representation of dinosaurs. In 
deciding, the Commercial Court took into account the characteristics of the 
packaging. Galletas Artiach cookies are sold in individual packaging, while La 
Flor Burgalesa cookies are sold in family packaging, intended for consump- 
tion, as cereals, at home. The plaintiff also submitted market research, which, 
according to the court, was inappropriate because it included only expensive 
biscuits on the market, and the respondents were minors. It was emphasized 
in the procedure that minors (in this case) cannot be presented as average 
consumers, but should be their parents, i.e. guardians who buy such products. 
The fact is that, even if the plaintiff referred to a three-dimensional trademark, 
it would be concluded that such a sign lacks distinctiveness and that the rep- 
resentation of a dinosaur cannot be monopolized in this way. However, in 


+ Judgment of Commercial Court in Barcelona 123/2019, Available at: http://trademarkblog. 
kluweriplaw.com/2019/04/23/jurassic-battle-in-spanish-courts/, Accessed 08.03.2021. 


61 


LAW - theory and practice No, 2/2021 





2020 there was a turnaround. Namely, the Court of Appeals, by its decision 
629/2020°, changes the decision of the first instance court by confirming the 
violation of the Dinosaurs trademark (DINOSAURUS) by the company La 
Flor Burgalesa with its product marked as GALLE SAUROS. However, the 
existence of the violation was confirmed concerning the Dinosaur sign, which 
consists of the word, therefore, the verbal sign. No injury would exist in the 
case of a three-dimensional dinosaur shape. 

Arare positive case law case relates to a case marked C-783/18 P between 
an EU Intellectual Property Office (EUIPO) and a company Wajos GmbH.° In 
this case, the European Union Intellectual Property Office decided to request 
the annulment of the judgment of the Court of Justice of the European Union 
from October 3, 2018, in connection with the application for registration of 
a three-dimensional trademark of a German company Wajos GmbH. The an- 
nulment of the judgment was requested based on Regulation 207/2009 of 26 
February 2009 on the Community trademark, which is no longer in force. 
According to this Regulation, it is not possible to register a trademark if the 
sign is devoid of any distinctive character. 

According to the said Regulation, Wajos GmbH applied for the registra- 
tion of a three-dimensional sign consisting of a bottle of unusual, cylindrical 
shape with a lower part wider than the upper (it can be said that the shape for 
which protection is sought has many physical similarities with ancient ampho- 
rae). Under the Nice Agreement of 2001 on the International Classification of 
Goods, protection is sought for classes 29, 30, 32, and 33 relating to food stor- 
age containers, soft drinks, beer, and alcoholic beverages. By a decision from 
June 2016, EUIPO refused to register such a trademark because the sign did 
not meet the requirements for protection. The decision is justified by the fact 
that the sign refers to a product intended for the general public, but the sign 
consists of a variant of the usual form that other products have. Therefore, 
the average consumer, with focused or even increased attention, would not be 
able to distinguish the goods of the applicant from the goods belonging to oth- 
er economic entities. In 2017, Wajos filed a lawsuit with the European Court 
of Justice for the annulment of the disputed decision due to the violation of 
Article 7 of the mentioned Regulation. In this case, the decision was in favour 
of the producer, and EUIPO was ordered to bear the costs of the dispute. It 


> Judgment of the Court of Appeal in Barcelona No. 629/2020 of March 23, 2020, Available at: 
https://www.poderjudicial.es/search/AN/openDocument/20776a3a4dc208d5/20200803, Accessed 
08.03.2021. 

® C-783/18 P — European Union Intellectual Property Office v Wajos GmbH, Available at: http:// 
curia.europa.eu/juris/liste.jsf?num=C-783/18&language=EN, Accessed 08.03.2021. 
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was estimated that the three-dimensional shape is still specific to other prod- 
ucts in the industry and that the average consumer can clearly distinguish it 
from other similar products based on a medium or high level of attention. 

From the examples presented, it can be concluded that it is very dif- 
ficult to determine whether the condition of distinctiveness is fulfilled when 
it comes to three-dimensional signs. The basic problem lies in the fact that 
the three-dimensional sign consists of the very shape of the goods that will 
then be found in circulation. From these examples, we can see that there is 
a tendency to refuse to provide protection through trademarks to such signs, 
due to justified fears that this would endanger public order and thus provide a 
monopoly position to economic entities that do not deserve it. However, the 
rare examples in which the protection of the three-dimensional sign has taken 
place, prove that the needs of the market are changing and that it is necessary 
that the law, in an adequate way, follows the changes. 


3.2. Possibility of graphic representation of the sign 


The possibility of graphical representation of a sign is a condition that 
implies that the sign can be protected only if it is expressed visually by writ- 
ing, painting, or graphics (for mathematical and chemical formulas) (Karki, 
2005, p. 500). However, it must be said that this condition, nowadays, is al- 
most surpassed, although it also applies to three-dimensional signs. We can 
talk about the graphic representation of a sign when we have in mind the sign 
consisting of drawings, letters, numbers, etc., but in the future, there could 
be problems if an economic entity wants to protect the sign consisting of 
smell or touch, or hum that cannot be musically expressed. Great difficulties 
are caused by olfactory signs — signs that consist of a smell, although back 
in 1999 the EU Intellectual Property Office (EUIPO) approved the registra- 
tion of such a sign which was verbally expressed and defined as “the smell 
of cut grass” (Cemalovié, 2021, p. 136). The problem arose a few years lat- 
er when a certain Ralph Sieckmann appeared before the Federal Patent and 
Trademark Court of Germany with a request to register the olfactory sign, 
and in the application, he even stated the chemical formula of the mark he 
wanted to protect. In the case of Sieckmann v. German Patent and Trade Mark 
Office (Sieckmann v Deutsches Patent und Markenamt),’ The Federal Court 


7 C-273/00 Sieckmann, ECLI:EU:C:2002:748, Available at: http://curia.europa.eu/juris/showPdf. 
jsf?text=& docid=47585 &pageIndex=0&doclang=EN&mode=l|st&dir=&occ=first&part=1 &c 
id=9617, Accessed 08.03.2021. 
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of Patents and Trademarks of Germany first ruled that such a sign lacks the 
condition of graphic representation, as well as that the sign consisting of a 
fragrance is not clear, precise, and objective enough, and that it does not per- 
form its function in trade. The Federal Patent and Trademark Court has sought 
help from the EU Court of Justice. The judgment of the Court of Justice of 
the European Union determined that scents cannot be represented graphically, 
because verbal expressions are excessively subjective and vague, and if the 
scent was presented by a chemical formula, it would be clear only to a very 
small number of individuals of which smell is about, i.e., many would in 
formulas simply see the compound expressed in letters and numbers, not the 
smell (Cemalovié, 2019, p. 137). Unconventional signs are difficult to protect 
adequately, primarily because there is no uniform practice in their registra- 
tion, although such signs in trade can clearly distinguish the goods of one 
manufacturer from the goods of another, with, perhaps even greater success in 
creating consumer associations about the manufacturer than traditional signs. 

Also, with the constant advancement of technology, it should be expected 
that many types of signs that cannot be represented graphically will emerge, 
such as holograms or holographic projections, or moving images. Precisely 
because of that, the condition that the sign can be graphically represented is 
slowly being abandoned in intellectual property law in Europe, while in the 
law of the United States this condition was not even set. 


4. Conclusion 


Accelerated technological development, but also globalization, have 
caused significant changes in the field of intellectual property protection. New 
expressions of human creativity, which must be ensured legal protection, ap- 
pear almost every day, which is why it is necessary to adapt intellectual prop- 
erty law to all innovations brought by technological progress, including the 
desire of manufacturers to use interesting, unconventional signs to make their 
products recognizable and acquire as wide a circle of consumers as possible. 
A big problem with the registration of a three-dimensional sign is related to 
the fact that this sign represents the shape of the product itself or its packag- 
ing. Both of the mentioned elements of the three-dimensional sign are ele- 
ments that are typical when we talk about legal protection provided through 
design. Therefore, there must be a strict criterion according to which it will be 
possible to register three-dimensional signs and be protected by a trademark, 
which will enable their holder to constantly take advantage of the monopoly 
position. 
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The analysis of the mentioned case law of both national courts and the 
Court of Justice of the European Union shows that a clear position is not taken 
on the issue of criteria for assessing whether the condition of distinctiveness is 
met in a particular case or not. The main reason for the lack of reliable crite- 
ria is the hasty regulation of unconventional signs before the theory has built 
certain attitudes so that in the current situation the doctrine does not offer the 
answers that practice requires when deciding in specific cases. With the help 
and guidelines of the World Trade Organization and the World Intellectual 
Property Organization, an adequate solution should be found in defining the 
conditions for the protection of unconventional signs, and thus three-dimen- 
sional signs. 
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USLOVI ZA PRUZANJE PRAVNE 
ZASTITE TRODIMENZIONALNIM 
OZNAKAMA U PRAVU ZIGA 


REZIME: Potreba za definisanjem trodimenzionalnih Zigova i utvrdiva- 
njem uslova za registraciju nastala je kao posledica sve brzeg tehnoloskog 
razvoja. Promene na trziStu i promene u ponaSanju privrednih subjekata 
rezultiraju upotrebom znakova za obelezavanje robe koji se znaéajno razli- 
kuju od tradicionalnih Zigova. Ono Sto je problematiéno jeste ¢injenica da 
oznaka, u ovom sluéaju, predstavlja sam proizvod, Sto implicira da takvi 
znakovi ove vrste nemaju distinktivnost. Analiza pomenutih sluéajeva iz 
prakse, koje je izneo autor, imaju za cilj da pokazu razlike u miSljenjima 
sudova u pogledu kriterijuma po kojima ¢e se ocenjivati da li je uslov di- 
stinktivnosti zadovoljen u konkretnom sluéaju ili nije. Glavni razlog ne- 
dostatka pouzdanih kriterijuma je ishitreno regulisanje nekonvencionalnih 
znakova i nedostatak usaglaSenih, jasnih pravila kako na nivou Evropske 
unije, tako i na globalnom nivou. Autor smatra da je neophodno da Svetska 
trgovinska organizacija ili Svetska organizacija za intelektualnu svojinu 
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ponude smernice u okviru kojih ¢e biti obezbedena odgovarajuéa zaStita 
nekonvencionalnih znakova na nacionalnom nivou kako bi se eliminisalo 
stanje pravne nesigurnosti koje moze nastati prilikom podnoSenja zahteva 
za zaStitu trodimenzionalnih znakova. 


Kljucne reci: trodimenzionalna oznaka, nekonvencionalna oznaka, pravo 
Ziga, pravo intelektualne svojine. 
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ABSTRACT: According to the Article 27, paragraph | of the Constitution 
of Republic of Serbia (2006), the right to liberty is guaranteed to all 
domestic and foreign persons, which is derived from the constitutional 
provision that the holder of this right is “everyone”. Everyone has the right 
to move freely, to settle in Republic of Serbia, to leave it, and to return to 
it. This freedom may be restricted by law if it is necessary to conduct a 
criminal proceedings, protect the public order and peace, prevent the spread 
of infectious diseases, or defense of Republic of Serbia (the Constitution 
of Republic of Serbia, 2006, the Article 39, paragraph 2). Deprivation of 
liberty is allowed only for legal reasons and in the procedure provided by 
law. Both minors and adults may be deprived of their liberty. A person who 
has not reached the age of 14 is considered a child, and he/she cannot be 
deprived of liberty in the pre-investigation procedure because, according 
to our legal regulations, children are not subject to criminal liability. The 
aim of this paper will be to explore the concept of deprivation of liberty 
by arresting and/or detaining a suspect in the pre-investigation procedure 
according to the criminal procedure legislation of Republic of Serbia, 
with examples from previous practice and a proposal for some legal 
improvements. 
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1. Introduction 


Restriction of a person’s freedom in the Republic of Serbia is possible 
in accordance with several legal texts, but in this paper, we will deal with 
the restriction of a person’s freedom following the Criminal Procedure Code 
(hereinafter: The Code). According to the Code, for a person’s freedom to be 
restricted, both material and formal conditions must be met. Material condi- 
tions imply that detention may be ordered against a person for whom ground- 
ed suspicion exists, indicating that he/she has committed a criminal offense 
for which prosecution is undertaken ex officio, while the formal conditions 
are prescribed by the applicable Code. Deprivation of liberty is “a measure 
aimed at creating conditions for successfully undertaking a series of actions 
in the phase of clarifying and proving a criminal offense, making and execut- 
ing a decision in this regard, and preventing the further criminal activity of 
the perpetrator, in this way, deprivation of liberty is an integral part of the 
criminal procedure” (Matijevi¢ & Markovi¢, 2013, p. 159). The law defines 
deprivation of liberty as an arrest, keeping in custody, prohibition of leav- 
ing an abode, detention, and a stay in an institution which is under this Code 
counted into detention (Criminal Procedure Code, 2011, art. 2 para. 1, item 
23). Custody and prohibition of leaving an abode are some of the measures 
that can be taken against the defendant to ensure his presence and for the unin- 
terrupted conduct of criminal proceedings, and a stay in an institution which, 
under the Code, is included under detention, for a certain period. 

First of all, it is important to note that the pre-investigation procedure is 
the first phase of the preliminary procedure, because “the preliminary proce- 
dure has its three phases”, and “is initiated when there is reasonable doubt that 
a crime has been committed” (MatijaSevic-Obradovic, 2016, p. 43). A suspect 
is a person against whom a competent public authority has undertaken a cer- 
tain act stipulated under the Criminal Procedure Code in the pre-investigation 
proceedings due to the existence of grounds of suspicion that he committed a 
criminal offense and a person against whom an investigation is being conduct- 
ed (Criminal Procedure Code, 2011, art. 2 para. 1 item 1). Various entities can 
participate in this phase of the procedure, such as state bodies, services, in- 
spections, supervisory bodies, legal entities, as well as citizens who file crimi- 
nal charges, but the most important subjects of the pre-investigation proce- 
dure are the public prosecutor and the police. The public prosecutor leads the 
pre-investigation procedure. “Leading means a set of actions that the public 
prosecutor undertakes by directing the activities of all subjects towards solv- 
ing crimes and indicting their perpetrators” (Majic, 2016, p. 27). The main 
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goal of this stage of the procedure, “uncovering and obtaining evidence”. The 
search and uncovering actions that are undertaken in the pre-investigation 
procedure do not have criminal procedural features, because they are not per- 
formed according to the rules of criminal procedure, but according to criminal 
techniques and tactics. “The evidentiary actions taken in the pre-investigation 
procedure are identical to the evidentiary actions in the criminal procedure, 
regardless of whether they are undertaken by the public prosecutor or the po- 
lice” (Bejatovic, 2016, pp. 377-378). 

Although the public prosecutor leads the pre-investigation procedure 
based on Art. 43 para. 2 item 1) and Art. 285 para. 1 of the Criminal Procedure 
Code, the police have some independent authority to take certain measures if 
there are grounds to suspect that a criminal offense has been committed for 
which prosecution is undertaken ex officio. The main purpose of the actions 
taken by the police in this phase of the procedure is: catching the perpetrators 
of the crime, preventing the perpetrator or accomplice from hiding or fleeing, 
obtaining and providing evidence, as well as collecting information that may 
be relevant in the further course of the procedure. The activities of the police 
are legally determined, but when performing them, if the police take certain 
evidentiary actions, they are carried out per the applicable provisions of the 
Code. Evidence gathered in this way can be used in the further course of the 
proceedings. The police shall inform the competent public prosecutor about 
the undertaken evidentiary actions, without delay, and no later than 24 hours 
after they are undertaken. 


2. Arrest 


The arrest of a person, if there is a reasonable doubt that he has com- 
mitted a crime, is possible in the pre-investigation procedure, but after the 
initiation of criminal proceedings. Depending on the stage of the criminal 
proceedings, the arrest is made based on a decision of the pre-trial judge or 
a decision of the criminal council, which is not the case in pre-investigation 
proceedings. During the arrest, “the police does not make a special decision, 
so it is not possible to file a special legal remedy against this action. Control of 
the legality of police actions is scrutinized in the further stages of the criminal 
procedure” (Ili¢, Majic, Beljanski & TreSnjev, 2018, p. 769). 

The current Code distinguishes between police arrest and the so-called 
citizens’ arrest which creates wider possibilities in terms of arresting the per- 
petrator caught in the criminal act. A citizen’s arrest encompasses “the au- 
thority of any person to arrest a person caught committing a crime” (Ili¢ et 
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al., 2018, p. 771). Detention of a person during the commission of a criminal 
offense implies a situation: 1) in which the arrested person is noticed during 
the commission of a criminal offense, 2) in which the arrested person tries to 
escape after the committed criminal offense, 3) in which the arrested person 
tries to escape after the criminal offense, with the seized object. The arrested 
person will be taken to the public prosecutor or the police immediately, and if 
that is not possible, one of those authorities must be notified immediately and 
will act under the provisions of the Code (Criminal Procedure Code, 2011, art. 
292). The police will take the arrested person to the public prosecutor without 
delay, and the public prosecutor will interrogate the arrested person. 

The police may arrest a person if there are any of the reasons for ordering 
detention specified in Art. 211 of the Criminal Procedure Code (2011). Which 
menas that, detention may be ordered against a person for whom there exists 
grounded suspicion that he has committed a criminal offence if: 1) he is in 
hiding or his identity cannot be established or in the capacity of defendant he 
is clearly avoiding appearing at the trial or if there exist other circumstances 
indicating a flight risk; 2) there exist circumstances indicating that he will 
destroy, conceal, alter or falsify evidence or traces of a criminal offence or 
if particular circumstances indicate that he will obstruct the proceedings by 
exerting influence on witnesses, accomplices or concealers; 3) particular cir- 
cumstances indicate that in a short period of time he will repeat the criminal 
offence, or complete an attempted criminal offence, or commit a criminal of- 
fence he is threatening to commit; 4) the criminal offence with which he is 
charged is punishable by a term of imprisonment of more than ten years or 
a term of imprisonment of more than five years for a criminal offence with 
elements of violence, or he has been sentenced by a court of first instance to a 
term of imprisonment of five years or more, and the way of commission or the 
gravity of consequences of the criminal offense have disturbed the public to 
such an extent that this may threaten the unimpeded and fair conduct of crimi- 
nal proceedings. Then the arrest is “‘a factual measure about which the police 
does not make any official decision” (Bejatovic, 2016, p. 386). The police 
are obligated to take the arrested person to the competent public prosecutor 
without delay. When the suspect is brought in, the police submit a report to the 
public prosecutor on the reasons and the time of the arrest. If the processing 
of the arrested person to the prosecutor due to unavoidable obstacles lasted 
more than eight hours, the police are required to explain the delay in detail 
to the public prosecutor, about which the public prosecutor will draft an of- 
ficial note. The public prosecutor will enter in the note the arrested person’s 
statement about the time and place of the arrest (Criminal Procedure Code, 
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2011, art. 291 para. 3). It follows from the above that the police are obliged to 
submit a report to the public prosecutor on the reasons and time of arrest only 
if they took the arrested person to the public prosecutor within 8 hours, count- 
ing from the time of the arrest to the time when the arrested person was taken 
to the public prosecutor. Otherwise, the police have no obligation to compile 
a report, but the statement of the arrested person about the time and place of 
arrest is entered in the official note of the public prosecutor, and the police 
must explain to the public prosecutor a longer period of processing than one 
prescribed by law. Therefore, this provision is not about the maximum time 
allowed for the bringing in of an arrested person to the competent public pros- 
ecutor in regular circumstances, because the bringing in of the arrested person 
to the competent public prosecutor is carried out without delay. In this way, 
“possible illicit actions of police officials in the pre-investigation procedure” 
are prevented and eliminated, as well as the later reference of the defendant to 
“irregularities which were missed in the earlier stages of the procedure” (Ilic, 
et al., 2016, p. 770). 

The arrested person must be instructed on the rights under Art. 69 para. 
1 of the Criminal Procedure Code (2011), which is first communicated to 
him by the police, which is to: 1) be informed immediately in a language he 
understands of the reason for his arrest; 2) have before his first interrogation a 
confidential conversation with his defense counsel, which can be supervised 
only visually, but not by way of listening; 3) demand that a family member or 
other person close to him be notified without delay about his arrest, as well as 
a diplomatic and consular representative of the state of which he is a national, 
or a representative of an authorized organization of international public law, 
in case of a refugee or a stateless person; 4) demand that he be examined 
without delay by a physician of his own choosing, and if that physician is not 
accessible, by a physician designated by the public prosecutor or the court. 
5) not to say anything, to refrain from answering a certain question, to pre- 
sent his defense freely, to admit or not to admit his culpability; 6) to defend 
himself on his own or with the professional assistance of a defense counsel, 
in accordance with the provisions of this Code; 7) to have a defense counsel 
attend his interrogation; 8) to read immediately before his first interrogation 
the criminal complaint, the crime scene report, and the findings and opinions 
of an expert witness. 

The public prosecutor is required to advise an arrested person brought 
before him about the rights referred to in Article 69 paragraph | of this Code 
and to make it possible for him to use a telephone or other electronic message 
communicator, in his presence, to notify a defense counsel directly or through 
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members of the family or a third person whose identity must be revealed to the 
public prosecutor, and if necessary, also to assist him to find a defense coun- 
sel (Crimnal Procedure Code, 2011, art. 293 para. 1). The public prosecutor 
shall instruct the arrested person for the first time about his rights in a situa- 
tion when a civil arrest has taken place or in a situation when an authorized 
police officer has failed to provide an instruction to the arrested person about 
his rights. If the arrested person does not secure the presence of a defense 
counsel within 24 hours of the time when it was made possible to him within 
the meaning of paragraph 1 of this Article or declares that he does not wish 
to obtain a defense counsel, the public prosecutor is required to question him 
without delay. If in the case of mandatory defense (Article 74) the arrested 
person does not obtain a defense counsel within 24 hours of the time he was 
advised of this right or declares that he will not obtain a defense counsel, an ex 
officio defense counsel will be appointed for him (Criminal Procedure Code, 
art. 293 items 2 and 3). The defendant must have a defence counsel: 1) if he is 
mute, deaf, blind or incapable to conduct his own defence successfully — from 
the first interrogation until the final conclusion of the criminal proceedings; 
2) if the proceedings are being conducted in connection with a criminal of- 
fence punishable by a term of imprisonment of eight years or more — from 
the first interrogation until the final conclusion of the criminal proceedings; 
3) if he has been taken into custody, or prohibited from leaving his abode, or 
is in detention — from the moment of deprivation of liberty until the ruling 
discontinuing the measure becomes final; 4) if he is being tried in absentia 
— from the issuance of a ruling on an in absentia trial and for the duration of 
such trial; 5) if the trial is being held in his absence due to reasons he himself 
induced — from the issuance of a ruling for the trial to be held in absentia until 
the ruling by which the court establishes that reasons for his inability to stand 
trial have ceased becomes final; 6) if he has been removed from the courtroom 
for disturbing the order, until the conclusion of the evidentiary procedure or 
the termination of the trial — from the issuance of the order on his removal 
until his return to the courtroom or the pronouncement of the judgment; 7) if 
proceedings for pronouncing a security measure of compulsory psychiatric 
treatment are being conducted against him — from the submission of a motion 
for pronouncing such a measure until the issuance of the decision referred to 
in Article 526 paragraphs 2 and 3 of this Code or until the ruling pronounc- 
ing a security measure of compulsory psychiatric treatment becomes final; 8) 
from the beginning of the negotiations with the public prosecutor on the con- 
clusion of the agreement referred to in Article 313 paragraph 1, Article 320 
paragraph 1| and Article 327 paragraph 1| of this Code, until the issuance of a 
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court decision on the agreement; 9) if the trial is held in his absence (Article 
449 paragraph 3) — from the moment of adoption of the ruling to hold the trial 
in his absence, to the adoption of the judicial decision on the appeal against 
the judgment (Criminal Procedure Code, 2011, art. 74). Having in mind the 
above-mentioned and the stage of the procedure, the obligatory defense of 
the arrested person exists in a situation if he is mute, deaf, blind, or incapable 
of successfully defending himself, or if the procedure is conducted due to a 
criminal offense punishable by 8 years of prison or more. The right to have a 
third person informed of the suspect’s arrest, the right to a lawyer and the right 
to a medical examination by a doctor of the detainee’s choice is, in the CPT’s' 
view, three basic safeguards against ill-treatment of detainees that should be 
applied from the start, regardless of the reasons on which that deprivation of 
liberty was determined. (European Committee for the Prevention of Torture 
and Inhuman or Degrading Treatment or Punishment (CPT), 2007, p. 6). At 
the request of the arrested person, a member of his family, defense counsel, 
or ex officio, the public prosecutor may order a medical examination of the 
arrested person. The decision on determining the doctor who will perform 
the examination is added to the case file. After the examination, the public 
prosecutor makes a record of the statement of the doctor who examined the 
arrested person, which is also added to the case file. 

The public prosecutor will interrogate the arrested person following the 
provisions of the Code on questioning the arrested person, and will immediate- 
ly after the questioning decide whether to release the arrested person or to pro- 
pose detention to the pre-trial judge. A motion to order detention shall be sub- 
mitted in writing to the competent pre-trial judge on the grounds that the public 
prosecutor is not authorized to independently order detention for the arrested 
person. This written document contains data on the person whose detention is 
proposed, the reasons that justify the submitted proposal, as well as data that 
indicate the existence of one or more reasons for ordering detention prescribed 
by Art. 211 of the Criminal Procedure Code (2011), which the public prosecu- 
tor considers valid. The submitted proposal for ordering detention must clearly 
state the existence of reasonable doubt as a higher degree of doubt, as required 
by the Constitution of the Republic of Serbia (2006), in Art. 30 para. 1. If there 
is no reasonable doubt that the arrested person is the perpetrator of the criminal 


'The CPT is a Committee established by the Convention for the Prevention of Torture and 
Inhuman or Degrading Treatment or Punishment, which, through visits to persons deprived of their 
liberty, examines how they are treated with the aim of increasing the protection of those persons 
from torture and inhuman or degrading treatment or punishment. Serbia and Montenegro ratified 
this Convention in 2003. 
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offense for which he is being prosecuted ex officio, the public prosecutor shall 
release the arrested person. A person arrested without a court decision must 
be handed over to the competent pre-trial judge or released without delay or 
within 48 hours at the latest. The same situation is with the person who was ar- 
rested based on a court decision, but who was not questioned, all in accordance 
with Art. 69 para. 2 of the Criminal Procedure Code (2011). It follows from 
the above that the detention of the suspect is limited to a maximum of 48 hours 
since this right is guaranteed to the person deprived of liberty by Art. 29 para. 
2 of the Constitution of the Republic of Serbia (2006). 


3. Custody 


According to the Code, both suspects and citizens can be detained. First 
of all, the authority conducting proceedings may take into custody a person 
found at the location of the examination under the conditions stipulated in 
Article 290 of the Code (Criminal Procedure Code, 2011, Article 136, para- 
graph 2). Crime scene processing (examination) is an urgent investigative 
action that consists of direct sensory observation, clarification and determi- 
nation of facts and circumstances that are important for shedding light on 
a specific criminal event. According to the Criminal Procedure Code, crime 
scene processing 1s a criminal-procedural action, but also a criminologilac ac- 
tion according to the content and technology of implementation (Matijevic & 
Markovi¢, M, 2013, p. 176). However, the police may take persons found at a 
crime scene to a public prosecutor or hold them until his arrival, if those per- 
sons could provide data of importance for the proceedings and if it is probable 
that their questioning could subsequently not be performed or would entail 
substantial delays or other difficulties (Criminal Procedure Code, 2011, art. 
290). Detention of a person at the place of investigation or the place of com- 
mission of a criminal offense may last for a maximum of 6 hours. 

Detention and temporary restriction of the freedom of movement of mi- 
nors, as one of the police powers, is regulated in more detail by the Rulebook 
on the manner and conditions of application of police powers against minors 
(2019), which was adopted based on Art. 70 para. 6 of the Law on Police 
(2016), with the consent of the Minister of Justice. An integral part of this 
Rulebook is Form 1 — Notice on the rights of minors in the pre-investigation 
procedure, which we consider an important document, so that in the Republic 
of Serbia all police officers trained in work with minors or other police offic- 
ers trained to work with children and youth act equally, and all juveniles in the 
pre-trial procedure are identically informed of their rights. 
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The public prosecutor may exceptionally keep in custody for question- 
ing, not more than 48 hours from the time of the arrest, or the response to a 
summons the person who is: 1) a suspect who was arrested by the police when 
they assessed that there were legal reasons for ordering detention, 2) a suspect 
who was arrested by citizens during the commission of a criminal offense and 
immediately handed over to the police or the public prosecutor, 3) a suspect 
who was summoned in that capacity by the police and who responded to that 
summons, and for whom there are grounds for reasonable doubt that he is a 
perpetrator of a criminal offense or against whom actions have been taken in 
the pre-investigation procedure provided by the Code, 4) to a suspect who 
acquired that capacity during the collection of information, and was previ- 
ously summoned by the police in the capacity of a citizen. It follows from the 
above that detention can be ordered, both against persons for whom there is 
a reasonable doubt that they have committed a crime, and against persons for 
whom there are grounds for suspicion. 

However, it is debatable from which hour the time of detention is cal- 
culated for a suspect who acquired that status during the collection of infor- 
mation, and was previously summoned by the police as a citizen (Criminal 
Procedure Code, 2011, Article 289, paragraph 2). This is since the collection 
of information from the summoned person can take as long as it is necessary 
to obtain the relevant information, and for a maximum of 4 hours, and with 
the consent of the person giving the information even longer. Although Art. 32 
of the Rulebook on Police Powers (2019) stipulates that the time of detention 
is counted from the moment of responding to the summons when the condi- 
tions for detention in criminal proceedings have been met, it is considered an 
insufficient legal source for the reason that it is a bylaw. The legislator did 
not determine the time of calculating the deprivation of liberty of a citizen 
who acquired the status of a suspect during the collection of information, 
and we believe that for the legal security of the suspect and equal treatment 
of everyone by public prosecutors and police, it is necessary to prescribe that 
detention time-frame is to be counted from the hour of responding to the po- 
lice summons. 

The public prosecutor, or upon his authorization, the police, issues and 
serves a custody ruling immediately, or not more than two hours after the sus- 
pect was told that he would be kept in custody (Criminal Procedure Code, art. 
294 para. 2). This specifically means that the detention of a suspect in the pre- 
investigation procedure is realized exclusively by the decision of the public 
prosecutor when there is a certain reason for that as a material condition. The 
formal condition for detaining a suspect in the pre-investigation procedure 
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implies “deciding on detention” (Skulié, 2017, p. 250). This, in turn, means 
that the police cannot decide on their own to keep the suspect in custody in the 
pre-investigation procedure. The custody decision is made exclusively by the 
public prosecutor. Detention of a suspect that is not following the provision 
of Art. 294 of the Criminal Procedure Code (2011) is illegal and represents 
“the basis for filing a lawsuit for damages in terms of Art. 200 of the Law on 
Contracts and Torts (1978) expressed in the decision of the District Court in 
Pozarevac, Gz. No. 884/00 of 26 September 2002” (Ili¢ et al., 2018, p. 775). 

In the jurisprudence so far, we have noticed that in some decisions on 
detention, made by the police, with the approval of the public prosecutor, 
it is stated that according to Art. 211 st. 1 items 2) and 4) of the Criminal 
Procedure Code (2011) decided as in the dispositive, after which the public 
prosecutor submits to the judge in the pre-investigation procedure a proposal 
to order custody against the same suspect only based on Art. 211 st. 1 item 2) 
of the Criminal Procedure Code (2011). We also noticed a different situation, 
in the decision on detention, made by the police, with the approval of the pub- 
lic prosecutor, it was stated that under Art. 211 para. 1 items 2) and 4) of the 
Criminal Procedure Code (2011) it was decided as in the dispositive, and then 
the public prosecutor submits to the judge for the pre-investigation procedure 
a proposal to order custody against the same suspect based on Art. 211 para. 
1 items 1), 2) and 3) of the Criminal Procedure Code (2011). Having in mind 
everything mentioned above, we rightly ask in what way the detention of the 
suspect determined in the decision was canceled, based on Art. 211 para. 1 
item 4) of the Criminal Procedure Code (2011). We further ask ourselves, 
what kind of approval of the public prosecutor was given to the police, if 
the reasons for ordering detention are prescribed by Art. 211 of the Criminal 
Procedure Code (2011), and how they differ in the decision on detention of the 
suspect, issued by the police and in the proposal for detention ordered by the 
public prosecutor to the judge for the preliminary procedure. 

Based on the above, we believe that it would be more expedient to legally 
determine the rights of the suspect and the legality of the procedure of deten- 
tion if only the public prosecutor was allowed to decide on custody and deten- 
tion, immediately, and no later than 2 hours after the suspect was informed, 
detained and delivered a decision on detention, for the reason that only the 
public prosecutor has the power to lead the pre-investigation procedure. 

The decision on detention must contain the act for which the suspect 
is charged, the grounds for suspicion, the day and hour of deprivation of 
liberty or responding to the summons, as well as the time of the beginning 
of detention (Criminal Procedure Code, 2011, art. 294 para. 2). However, 
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the Constitutional Court in decision Uz-1120/2020 from 14.07.2010,” by 
which the Court adopted the applicant’s constitutional complaint and estab- 
lished a violation of the right to liberty and security under Art. 27 st. 1 of the 
Constitution of the Republic of Serbia (2006) emphasized that the competent 
courts are obliged to explain in detail the reasons for detention or custody 
when deciding on deprivation of liberty, in case they determine that there are 
reasons for depriving a suspect of liberty. Arbitrary deprivation of liberty ex- 
ists when the competent authorities do not satisfactorily explain the reasons 
why the deprivation of liberty was necessary. The above stated is also estab- 
lished in the judgment of the European Court of Human Rights, Kay v. Great 
Britain, application no. 17821/91,? dated March 1° 1994, paragraph 31. 

The Supreme Court of Cassation (2014) also pointed out that the expla- 
nation of the decision on detention was made in the sense of Art. 294 para. 1 
of the Criminal Procedure Code issued by the public prosecutor, in addition to 
other elements provided in para. 2, must also have substantiated grounds for 
detention since the police arrest referred to in Art. 291 para. 1 of the Criminal 
Procedure Code (2011) as one of the grounds for making this decision, pos- 
sible only “if there are reasons for ordering detention (Article 211)”. 

In reality, we have noticed that most decisions on detention are made 
without a legal reason why the suspect is detained and that the most com- 
mon explanation for detention is “for questioning”. The dispositive of these 
decisions only stipulates that the suspect is to be detained for up to 48 hours. 
Based on the above, we believe that by the public prosecutor or with his ap- 
proval, the police showcases an arbitrary action of these bodies in the pre- 
investigation procedure, which violates the human rights of the suspect. 

Also, we agree with the Initiative to amend the Criminal Procedure 
Code, number 15-32-12/ 2017, part. No. 42557 from 20.11.2017., which the 
Protector of Citizens submitted to the Government and the National Assembly 
of the Republic of Serbia, in the sense that the mandatory elements of the 
decision to detain are “reasons for the exceptional postponement of the hear- 
ing for up to 48 hours”, especially because the suspect or arrested person has 
the right not to say anything. If the suspect will defend himself in the further 
course of the procedure by “silence”, then the purpose of his detention for 
questioning will not be realized. 


> Odluka Ustavnog suda broj Uz-1120/2020 od 14.07.2010. godine [Decision of the Constitutional 
Court no. Uz-1120/2020]. Sluzbeni glasnik RS, no. 69/10. 
> Kay v. The United Kingdom, case no. 17821/91 (1994) 
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It has been pointed out in the literature so far that there is a “failure of the 
legislator to regulate the conditions and the procedure of making a decision 
on detention and the form of the decision to release the suspect” (Duzlevski 
& Pantelic, 2020, p. 70). 

As soon as the public prosecutor or, with his approval, the police decide 
on detention, the suspect must have a lawyer. If the suspect himself does not 
provide a defense counsel within 4 hours, the public prosecutor will provide 
him with one ex officio, in the order from the list of lawyers submitted by the 
competent bar association (Criminal Procedure Code, 2011, art. 294 para. 5). 
The defense attorney is assigned ex officio by the Serbian Bar Association, 
starting from February 18", 2019. Year, so that the authorized person of the 
procedural body calls the Call Center and receives from the operator the name 
of ex-officio defense counsel, based on the Protocol on data exchange in the 
procedure of appointing ex-officio defense counsel (2019) signed between the 
Ministry of Justice, Supreme Court of Cassation, Republic Public Prosecutor’s 
Office and the Serbian Bar Association. 

The suspect and his defense counsel have the right to appeal against the 
decision on detention within 6 hours from the delivery of the decision. The ap- 
peal does not delay the execution of the decision. The pre-trial judge decides 
on the appeal within 4 hours of receiving the appeal (Criminal Procedure 
Code, 2011, art. 294 para. 3). If the detained person wishes to file an appeal 
against the decision on detention, the police officer is obliged to enable its 
preparation under constant supervision to prevent an attack or self-harm of the 
detained person. An appeal against the decision is kept in a sealed envelope 
by the police officer which he submits to the pre-trial judge without delay 
(Rulebook on Police Powers, 2019, art. 34 para. 1 and 2). The defense counsel 
of the detained person may submit the appeal to the police, and the police of- 
ficer shall act in the same manner as with the appeal submitted by the suspect, 
under Art. 34 para. 3 of the Rulebook on Police Powers (2019). 

The Protector of Citizens in performing the tasks of the National 
Mechanism for the Prevention of Torture is under Art. 19 para. 1 point c) of 
the Law on Ratification of the Optional Protocol to the Convention against 
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
(2011), proposed that the provision of Art. 34 of the Rulebook on Police 
Powers (2019) needs to be amended so that the police officer issues a con- 
firmation of receipt of the complaint which will contain the day, hour, and 
minute of reception, as proof that the detained person handed it over to the 
administrative body in whose power he is. In this way, the exercise of the 
right to appeal would be ensured and judicial control of detention would be 
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enabled. This recommendation has not yet been implemented in the Rulebook 
on Police Powers (2019), but we believe that it is of special importance due to 
the exercise of the rights of a detained person. 


4. Conclusion 


The main subjects participating in the pre-investigation procedure, as the 
competent bodies of the procedure, are the public prosecutor and the police. 
The public prosecutor leads the pre-investigation procedure, undertakes all 
necessary actions to prosecute the perpetrators of the criminal act, and is also 
authorized to take over police work that the police undertook independently 
based on the law. Deprivation of liberty of a person in the pre-investigation 
procedure in the Republic of Serbia, according to the valid Code, is possible 
by arrest and detention. For deprivation of liberty to be lawful, formal and 
material conditions must be met. The formal conditions are prescribed by the 
Code, and the material conditions imply that there is a certain degree of doubt 
that a criminal offense has been committed. 

The Criminal Procedure Code (2011) recognizes the police arrest of a 
person when there is a legal reason for detention, as well as the arrest during 
the commission of a crime that can be undertaken by any citizen, with the 
obligation to immediately hand over the arrested person to the public pros- 
ecutor or police. The handing over of the arrested person to the competent 
public prosecutor by the police may take longer than 8 hours, but only due to 
onerous obstacles. The public prosecutor may, only exceptionally, detain the 
aforementioned persons who have been arrested for questioning, as well as 
persons who have voluntarily responded to a police summons, a suspect who 
has been summoned in that capacity, but also a citizen who has been sum- 
moned for questioning and that has on that occasion acquired the status of a 
suspect, for up to 48 hours, counting from the hour of arrest, or responding to 
the summons. Therefore, it follows from the above-mentioned that a person 
against whom there is a reasonable doubt that he has committed a criminal 
offense can be detained, but also a person against whom there are grounds for 
suspicion that he is a perpetrator of a criminal offense. While writing this pa- 
per, we found that the Criminal Procedure Code (2011) explicitly prescribes 
in Art. 293 para. 4 that the public prosecutor will, immediately after the hear- 
ing, decide whether to release the arrested person or to propose custody to the 
pre-trial judge. There is no such provision of the Code, which would also refer 
to the suspect who was questioned before the competent public prosecutor. 
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Accordingly, we believe that the Criminal Procedure Code (2011) should 
be amended so that the public prosecutor will be obliged to decide immedi- 
ately after hearing the suspect whether to release him or to propose custody 
to the pre-trial judge because there is even the lowest degree of certainty that 
he is the perpetrator of a criminal offense. This is because the action of the 
public prosecutor in the form of a decision on detention restricts the suspect’s 
right to freedom and security guaranteed by the Constitution. We propose an 
amendment to the Criminal Procedure Code (2011) for the reason that the 
public prosecutor is obliged to, based on Art. 20 para. 3 of the Constitution 
of the Republic of Serbia (2006), to take into account the essence of the re- 
stricted right, the importance of the purpose of the restriction, the nature and 
scope of the restriction, the relationship of the restriction with the purpose of 
the restriction and whether there is a way to achieve the purpose with a less 
severe method. Any detention of a suspect by the public prosecutor in the 
pre-trial procedure, which is not necessary, constitutes an unlawful violation 
of human rights. 


Prica Ljubica 

Master prava, pripravnik u Advokatskoj kancelariji Petra Jeli¢a u Boru, doktorand na 
Pravnom fakultetu za privredu i pravosude, Univerzitet Privredna akademija u Novom 
Sadu, Srbija 


LISENJE SLOBODE OSUMNJICENOG 
U PREDISTRAZNOM POSTUPKU 
U REPUBLICI SRBIJI 


REZIME: Pravo na slobodu je prema ¢lanu 27, stav | Ustava Republike 
Srbije zajeméeno svim domaéim i stranim licima, Sto proizilazi iz ustavnog 
odredenja da je titular ovog prava ’svako“. Svako ima pravo i da se slobod- 
no kreée, nastanjuje u Republici Srbiji, da je napusti i da se u nju vrati. Ova 
sloboda moze biti ograniéena zakonom ako je to neophodno radi vodenja 
kriviénog postupka, zaStite javnog reda i mira, sprecavanja Sirenja zaraznih 
bolesti ili odbrane Republike Srbije (Ustav Republike Srbije, 2006, élan 
39 stav 2). Lisenje slobode dopuSteno je samo iz razloga 1 u postupku koji 
su predvideni zakonom. LiSena slobode mogu biti i maloletna i punoletna 
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lica. Lice koje nije navrSilo 14 godina, odnosno dete ne moZe biti liSe- 
no slobode u predistraznom postupku jer prema naSem pozitivnom pravu 
deca ne podlezu kriviénoj odgovornosti. Cilj rada bice prouéavanje kocep- 
ta liSenja slobode koje se vr8i hapSenjem i/ili zadrzavanjem osumnjitenog 
lica u predistraznom postupku prema pozitvnom krivi¢no-procesnom za- 
konodavstvu Republike Srbije, sa zapazanjima iz dosadaSnje prakse u radu 
i predlogom za neka zakonska poboljSanja. 


Kljucne reci: hapSenje, zadrzavanje, policija, javni tuzilac, resenje o za- 
drzavanju. 
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VIOLENCE AT SPORTS EVENTS - 
PHENOMENOLOGICAL CHARACTERISTICS 
AND PRACTICAL PROBLEMS 


ABSTRACT: In Republic of Serbia, violence at sports events represents 
a problem which is being reviewed with every new major sports event. 
A problem that goes beyond the scope of the sport, affecting topics of 
general crime, economics, and even the relationship between states. By 
forming a holistic perspective, the authors point out the need to revise the 
phenomenological framework of the previously mentioned phenomenon 
and the utopian nature of current preventive ideas. It is only by formulating 
a systemic criminal-law response that encompasses wider criminal 
frameworks, there are also considered the possibilities of normalization 
the sports events within the national framework. 


Keywords: Sport, Violence, Penal Policy, Criminal Act 


1. Introduction 


Violence at sports events is a rather extensively elaborated topic by do- 
mestic authors of legal and criminological determination (Stevanovic¢, 2017, 
p.172; Jovanovié & PaSali¢, 2016, p. 397). It is a multidimensional phe- 
nomenon, which has been attracting the attention of both the lay and profes- 
sional public for several decades in the Republic of Serbia and the region 
(Veselinovic, Ivanovic, Zenovié & Stanojkovic, 2015, p. 68). In other words, 
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it is a problem that is being re-actualized with practically every new sporting 
event that mobilizes a larger number of “fans” (Suput, 2010, pp. 233-263). 
Following various sources, the subject context has been linked to the loss of 
life, both at the sports venues themselves, where certain events were held 
and in a somewhat broader spatial context, which is, directly and indirectly, 
related to a given “fan” subculture. Attacks on members of the police force, 
substantial property damage, and even incidents that were projected on the 
field of international relations, seem to be a constant in sports iconography 
in today’s Serbia. Guided by the same framework, violence at sports events 
seems to have evolved in a criminological-phenomenological sense (MrSevic, 
2014, p. 54). Starting from by defining sports hooligans, as poorly organized 
groups or individuals, of a violent nature, who are identified as supporters of a 
sports club, the fan context is now associated with high-level criminal groups 
(MrSevic, 2016, p. 11). Drug distribution, drug market control, and the killing 
of “fan leaders” are increasingly mentioned as part of the broader context of 
the phenomenon. Sports motives seem more like a vale of violent domination 
intended to hide criminally oriented rivals than an authentic phenomenon that 
has anything to do with sports. 

Following the national framework of events, in which members of fan 
groups intercepted citizens on the highway, endangering the safety and prop- 
erty of road users, as well as the fact that certain fan groups endangered the 
safety of players and their managers, it is clear that the violent context does 
not affect only those “fans” who are active sympathizers of a club or fan 
group. The uncontrolled torrent of violence that is associated with a phenom- 
enon in question has an indiscriminate orientation, affecting completely ran- 
dom citizens. This situation raises the question of personal feelings of secu- 
rity of citizens and trust in state bodies, and their ability to ensure order and 
security. Only considering the iconography repeated countless times in which 
members of the police under “full war equipment” must prevent and suppress 
large-scale fan conflicts, it is clear that maintaining the current phenomeno- 
logical image hurts citizens. 

Finally, violence at sports events has a clear economic impact (Smoljic, 
2010, p. 290). Vandalizing and setting fire to the infrastructure of sports facili- 
ties seems to be part of the calculated and acceptable costs of sports events. 
it should be added that domestic clubs are, as a rule, financially punished al- 
most after every major international match, precisely because of the behavior 
of fans, either in a violent, racist context or because of the abuse of illegal 
fan props. Considering the possibility of violence and the fear of violent in- 
cidents, a significant number of citizens avoid such manifestations. In that 
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way, not only financial damage is incurred by sports clubs, but also a certain 
influence is created on young people, in which sport is not a place of positive 
development, but a violent arena, which should be avoided. 

Summarizing the above, the aim of this paper includes an integrative 
socio-pedagogical, criminological and legal perspective. In addition to the 
analysis of the current phenomenological context, a critical review of the ex- 
isting social problem-solving strategy will be made, with the articulation of 
possible proposals for their improvement. Guided by the positive experiences 
of other countries, attempts will be made to emphasize critical zones of na- 
tional practice, and to formulate the perquisites of effective multi-level pre- 
vention of the phenomenon in question. 


2. Violence at sporting events from a 
phenomenological perspective 


Guided by the title of this paper, which points to the discrepancy between 
the normative and practical solutions, it is necessary to point out the difficul- 
ties in precisely determining the phenomenological and etiological features of 
violence at sporting events. According to the available national statistical and 
scientific reports, it seems practically impossible to precisely determine the 
forms, frequency, scope, consequences of the phenomenon in question, and 
the accompanying directions of social reaction. Thus, some authors, analyz- 
ing the case law, look for answers within the selective framework of territo- 
rial judicial jurisdiction. Only by processing the relevant court judgments on 
the subject matter, it can be concluded that a large number of covered cases 
are isolated incidents (at rural and suburban (football) matches) (Dimovski 
& [lic, 2015, p. 129). Although, strictly speaking, these are the same illegal 
behaviors, it is clear that the consulting case law is not comparable to the 
mass scenes of fan violence at large sports arenas. This primarily stands out in 
terms of the degree of social danger, and all the previously mentioned social 
value elements. 

Having in mind the need for resource engagement, the number of mobi- 
lized members of the police, medical staff, and private security, a more realis- 
tic picture can be obtained by selective analysis of only larger sports events, 
which gather tens of thousands of fans. Clearly, these are either international 
duels or so-called “derbies” of leading national clubs. 

A representative example of this large scale violence is the paper by au- 
thors Subo8i¢ and Keki¢é (SuboSi¢ & Keki¢c, 2012, p. 479). The mentioned 
authors find that in the period between 2009 and 2011, 134,120 sports events 
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were held in the Republic of Serbia. At the same time, only 49 cases of severe 
bodily injury to citizens and only 2 cases of severe bodily injury to police 
officers were registered during the observed timeframe. This is a scientific- 
methodological approach that does not make any distinction between sports 
events, in terms of the number of citizens, the degree of security risk, and the 
requirement of mobilized resources. 

A debatable interpretive perspective can be seen in the reports given by 
the police force. In the context of the previously mentioned large sports gath- 
erings, reports indicate to dozens of persons deprived of liberty and injured, 
including police officers. Even by layman’s observation of violent scenes in 
sports stands, it seems that the number of persons who are in some way le- 
gally prosecuted does not even come close to the number of persons who par- 
ticipate in the demonstration of violence. Consequently, it can be concluded 
that most of those who partake in this “fan choreography” actually success- 
fully avoid any misdemeanor or criminal prosecution. Therefore, the avail- 
able official indicators do not reflect the true picture of the frequency and 
form of this type of behavior. Some media reports from neighboring countries 
territorially also testify to the extent of the inefficiency of the social reaction 
to this type of violent crime. For example, during one of the guest appear- 
ances of Serbian fans in Italy, a group of 300 people, who disturbed public 
order and peace on the city streets, threw various objects at bystanders, and 
participated in fights, was identified. Only as a result of police engagement, 
50 people were deprived of liberty (17 people were detained), which leads to 
a simple mathematical calculation that 5/6 of the perpetrators evaded any kind 
of responsibility. In that sense, the available court statistics on the number of 
indictments and convictions, actually represent only the tip of the iceberg of 
the real picture of violence (in Serbia as well) and not a real indicator of (high) 
efficiency of the legal system. 

Returning to the examples of insufficiently representative statistics, it is 
worth referring again to the previously mentioned work of SuboSi¢ and Keki¢ 
(SuboSi¢ & Keki¢, 2012, p. 479). Mentioned authors find that in the sample 
of over 134,000 sports events, a total of only 211 people were detained by the 
police authorities. Hence, it could be concluded that the problem of violence 
at sports events does not even exist, because the number of detained per- 
sons is reduced to individual incidents, of statistically negligible importance. 
However, as the sample of the subject study is completely non-discriminatory 
in structure, and could have identified the football matches of Red Star and 
Partizan with the sports matches of the retiree’s chess club from Mirijevo, it 
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is clear that such a static presentation masks the real, urgent need for more 
decisive social intervention. 

The phenomenological framework of the analysis must include other 
aspects. Fan subculture is organized around the idea of loyalty to a certain 
sports club, and support and motivation in sports. This type of activity leads 
to a clear consequent group identification of all members gathered around a 
given goal, which carries appropriate psychological gratifications. The feel- 
ing of belonging, individuals taking over the strength of the whole group, 
identification with the successes of the club, are clear psychological motives 
for “cheering” (Vucicevic-Miladinovié, 2008, p. 44; Suboti¢é & Dimitrijevic, 
2016, p. 517). 

Nevertheless, analyzing the national context of the concept of fan groups, 
one observes a shift that is increasingly “separated” from the sports club itself 
as a central focal point. The mere existence of the “fan front” and the affili- 
ated factions impose themselves as the goal, while the previously mentioned 
mechanism of group identification, one gets the impression, moves further 
and further away from the club context, adopting attributes of a violent fan 
group. The connection between the fans and the sports club is relative and less 
important, as evidenced by the fact that the so-called “fan leaders” not only 
change their positions within the factions of one club but move to “opposing 
camps” and completely different clubs. This kind of fan “taboo” that is not 
forgiven to athletes, in the violent culture of fans is very easily internalized, 
provoking a further explosion of violence. Although the given framework of 
the psychodynamics of fans and fan groups may not be of much interest to 
lawyers, criminological analysis finds that socially dangerous criminal activ- 
ity takes place behind such processes. Although these claims are difficult to 
prove ina strictly scientific sense, numerous indicators suggest that leadership 
and participation within these groups appear as a screen or complementary 
scenario for other forms of criminal activity. Hence, accepting the assumption 
that violence at sports events is a facade of much more serious crime, not only 
carries important phenomenological corrections but also has key implications 
in the field of prevention and suppression. Guided by practical experiences 
and analysis of public discourse, it is not impossible to find sources that indi- 
cate that fans receive certain financial resources from clubs. Some interpreta- 
tions of the behavior of fans at sports stadiums interpret violence as a form of 
blackmail against club administrations. The provocation of incidents and the 
consequent imposition of fines by international (football/basketball) bodies, 
which are measured in tens of thousands of euros, can be seen as a deliberate 
type of pressure from hooligans due to, in slang, “unpaid racket”. Remaining 
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in the same context, it is not unknown that criminally oriented individuals 
and groups often enter into a contractual relationship with young athletes, 
providing them with appropriate scholarships and benefits, in exchange for 
a percentage share in the profit they will make during a later transfer to a 
new club. Although the legal norms are often not violated in the formal legal 
sense, the public secret is the existence of various pressures, blackmail, and 
intimidation, both on the athletes themselves and the club management. Only 
having in mind that there are potentially millions (in foreign currencies) to 
be obtained, it is clear that sport is a very favorable framework for criminal 
manipulation. What is seen in the stands as “the hooliganism of uneducated 
young men” can find an interpretation in a significantly broader and more 
serious criminal framework. 

The fact that physical violence against athletes, and even against mem- 
bers of the management of the largest clubs in Serbia, is not uncommon, testi- 
fies to the fact that this is a rather complex issue, which must certainly raise 
the question of the real causes of these behaviors. Placing violence at sports 
events in a more complex criminal scope sets the imperative of much more de- 
tailed scientific and professional phenomenological specifications. Although 
official reports identify bodily injuries or property damage as the most com- 
mon consequences of this type of violence, the different etiological basis of 
the given behaviors places this phenomenon in a completely different context. 
Following the input of various authors, fan violence must also be viewed in 
the context of expressing political views, but also its abuse. From the early 
90s, unpleasant scenes on football, basketball, and even water polo courts 
bore the hallmarks of interethnic conflicts. However, limiting the scope of 
research to the domestic framework, some interpretations of public discourse 
place fan violence in the context of internal political struggles (Savkovic & 
Dordevic, 2010, p. 15). If we accept the fact that young fans are often crimi- 
nally inclined, it is not difficult to accept attitudes towards financially backing 
hooliganism, intending to destabilize the current regime, causing insecurity 
among citizens and creating a suitable ground for criticizing the government 
as incapable of solving a burning problem. The instrumentalization of this 
type of violence, therefore, far exceeds the narrow sports-centered point of 
view, demanding a significantly broader framework of social intervention. 
Summarizing the above-mentioned, although violence at sports events is eas- 
ily recognizable, the same form of behavior can have completely different 
contextual and etiological bases. Hence, the phenomenon in question cannot 
be viewed as having a singular dimension, which requires a completely dif- 
ferent strategy of social action in the direction of prevention and suppression. 
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3. Conceptual limitations of violence 
prevention at sports events 


Beginning with the well-known tragedy at the Heysel Stadium, in the 
mid-1980s, the problem of preventing violence at sporting events found its 
elaboration within different European and national (legislative) frameworks 
(Young, 1986, p. 260). Summarizing the strategic framework of action, the 
text of the European Convention on Spectator Violence and Misbehaviour at 
Sports Events and in particular at Football Matches formulates an overarch- 
ing document, a multi-level framework of preventive action, which would 
systematically influence the prevention and suppression of the phenomenon 
(Suput, 2010, pp. 233-263). 

In addition to the fact that in Serbia the Law on Prevention of Violence 
and Misconduct at Sports Events adopted in 2003, some 18 years after the 
adoption of the previously mentioned Convention, it is necessary to analyze 
certain segments of the framework it establishes (Ilic, 2016, p. 8). Most au- 
thors and experts dealing with the topic of violence at sports events agree in 
the conclusion that prevention is a key element in solving this problem. In this 
sense, some additional remarks should be made. 

Thus, the very concept of prevention can be most easily divided into pri- 
mary, secondary, and tertiary action. The application of appropriate social and 
educational measures, the use of the media to promote sports ideals through 
educational and other campaigns, the promotion of fair play, and the develop- 
ment of mutual respect between spectators and athletes are some of the basic 
and broadest frameworks, which are explained in the relevant national and 
international legal documents. 

Although the given legal frame has a rather aesthetic and receptive over- 
tone, one gets the impression that it is formulated in a significant discrepancy 
with reality and current needs. Thus, if educational and informative programs 
were implemented in the general population, and especially with young peo- 
ple, who have not yet shown violent patterns of behavior, a logical conclusion 
can be reached, that this is a process that requires continuous action over time. 
Only when it would be assumed that such a preventive concept can carry 
an advantage over intrafamily, economic, social-value and other contributing 
variables, this approach is inapplicable to thousands of young people who are 
already set in their violent orientation. That is, given the mentioned dynamics 
of action, the first effects could be expected only in a decade. What can be 
done with the current problem, therefore, remains an unanswered question. 
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The second framework of (secondary) prevention would be oriented to- 
wards those persons who are at risk of adopting violent behaviors. And al- 
though this concept has positive aspects because it focuses only on at-risk 
individuals and groups, the question arises as to how the given persons would 
be motivated to participate in any meaningful program. If on one side of the 
equation there is delinquency, alcohol, drug abuse, and intoxication with a 
sense of group power, while on the other we have a (usually boring for young 
people) program of respect for human rights, diversity, equality, and toler- 
ance, it is difficult to expect young people’s enthusiasm for democracy and 
fair play. Even if we would assume by some miracle that 20,000 young people 
in Serbia want to be included in informative/educational programs, the ques- 
tion of resources, personnel, and forms of implementation of such programs 
certainly arises. When considering all the consequent requirements for the 
realization of a given form of prevention, one gets the impression that it is 
easier not to even start dealing with the given problem. 

Finally, tertiary prevention (excluded from the classic legislative-penalty 
options) could include all those programs of support and reeducation towards 
those fans who already show violent tendencies in a structured way. An idea 
that in various sources is related to the more active participation of clubs, 
cooperation of clubs with fan cores, holding more frequent meetings, respect- 
ing ideas, discussions and encouraging cooperation (Bozovic, 2014, p. 180). 
Quite a nice concept that overlooks the fact that in Serbia, the club’s fans are 
prone to the physical “education” of the players. That is, that at one instance, 
the security detail of the president of the sports club was attacked and beaten. 
A framework that overlooks the fact that club members themselves, coaches, 
often have aggressive and threatening outbursts towards fans, in which the 
notion of “slaughter” and “killing” is not unknown. Finally, should we men- 
tion the list of all “sports workers”, which have been directly related to the 
classic forms of crime during the last decades? Moreover, Serbian sport is in 
such a situational context in which the murder of the Secretary-General of the 
Football Association has not been solved even after 17 years (Telegraf, 2018). 
With the leading and most risky clubs in the subject context, it is difficult to 
expect that such an idealized context of communication and cooperation can 
be realized in a criminalized atmosphere of a broader framework. 

Not only do different authors point to international experiences, accord- 
ing to which one part of the fans is completely resilient to efforts of this type, 
but it is also worth returning to earlier phenomenological remarks. The edu- 
cation-oriented campaign seems completely meaningless if we categorize the 
subject phenomenon into broader criminal forms. Only when it is accepted 
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that violence at sports events is not a matter of education and undirected en- 
ergy discharge of young people, the only (currently) logical strategy can be 
discerned. One of the segments of suppression of this phenomenon includes 
the so-called situational prevention. Mostly, these are the requirements of 
several experts regarding the improvement of security systems at the sports 
venues (Kovaéevic-Lepojevié & Zuni¢-Pavlovié, 2010, p. 330). Whether it is 
metal detectors, video surveillance, means of communication, or training of 
the security service, modern security architectures enable the minimization of 
the scope and consequences of violent incidents. 

And although it is probably possible to devise a wide range of measures 
that would make it easier to control the behavior and movements of fans, the 
question arises as to the meaning of the necessary investments. Between the 
state investing tens, hundreds of thousands, or millions of euros in the safety 
of hooligans, it seems more sensible to invest in equipping school gyms. That 
is, if, as a society, we are incapable of controlling the behavior of a “handful” 
of hooligans without special investments, a ban on gatherings seems more 
logical than such resource allocation. That this is a rather bizarre situation is 
also evidenced by the (inaccessible) economic calculation. During the day 
when the “derbies” are held, the engagement of the police forces is visible, 
in such numbers, that one could expect an invasion on some smaller country, 
rather than that it’s about a sports event. This is an extraordinary expense, paid 
by the taxpayers of this country, and who are largely not interested in whether 
Red Star will outplay Partizan or not. Only if we accept that the costs for hun- 
dreds/thousands of armored “turtles”, as police officers with protective equip- 
ment are called in slang, are not enough, does it make sense to further waste 
money on modern security measures. That the mentioned resource allocation 
is unnecessary is evident with a simple conclusion. Some of these measures 
are actively applied today. For example, frisking fans, seizing pyrotechnics, 
or other items suitable for injury is a safety standard today. Still, does it have 
to be mentioned that at every big football match, the “torchlight” is part of 
the regular fan repertoire? Only in that sense, it can be concluded that modern 
means of detection do not make a significant contribution if they are limited 
by the omissions of those who directly apply them. It is in this sense that the 
training and readiness of the security service are often mentioned in scientific 
discussions. At the same time, reading the findings of various authors, one 
gets the impression that some of them have never actually been at a football 
match or experienced in real life the challenges that the security service is fac- 
ing. For example, if we were to talk about the handball match of the women’s 
clubs of the youth league in Valjevo, it would be logical that five security 
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personnel would be able to intervene in the inappropriate or aggressive behav- 
ior of parents, dissatisfied with the game. When it comes to 5,000 fans, hooli- 
gans, often under the influence of alcohol or drugs, the only meaningful thing 
the security service can do is to inform the police and withdraw to safety. Any 
training and skills of a bare-handed individual in a marked vest seem useless. 


4. Criminal policy and strategy 


Accepting the fact that violence at sports events has deeper criminal 
roots, it is clear that state intervention cannot be limited to a decorative level. 
The malignant altered disease requires painful demands, which precede heal- 
ing. As Suput concludes, perhaps the most painful thing in this fight today 
seems to be the establishment of political consensus and the will for decisive, 
uniform, and consistent application of preventive and repressive measures 
aimed at combating violence at sports events (Suput, 2012, p. 77). That is, as 
the same author points out, selective treatment of “privileged“ or “deserving 
individuals (unknown criteria for acquiring merit and privilege) is one of the 
key obstacles to any meaningful effective outcome. 

Returning to the reality in which business and money are often above (or 
next to) the law, it can be understood that the state cannot have equal reach 
in all criminal aspects, and especially high-financial criminal frameworks of 
sport. Although this attitude is devastating and degrades the very essence of 
the legal system, the current subject context raises some other doubts. 

Analyzing the case law and media sources, the case of K.I. who presents 
himself in the media as the leader of the G3 faction of the fan group of the 
football club “Vojvodina“. This is a person against whom exactly 20 criminal 
indictments were filed until 2014 alone (for various criminal acts), and he was 
acquitted 20 times. It is worth mentioning that in 2018, the public prosecutor 
gave up criminal prosecution of the same person, in the context of violent 
behavior at a sports event and obstruction of a state official in the line of duty, 
which further increased his positive score of non-conviction (Blic, 2014). 

Although this is not an isolated case in Serbia, such statistical symp- 
tomatology points to dilemmas as to whether the court acted impartially and 
following the evidence in all cases. Or, are there incompetent people work- 
ing in the police and the prosecutor’s office who’ve failed to indict some- 
one 21 times. Having in mind the aforementioned Law on Prevention of 
Violence and Misconduct at Sports Events, which has undergone various 
corrections since its adoption. Weaknesses of current solutions and possibili- 
ties for improvement are quite widely scientifically elaborated. Nevertheless, 
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phenomenological observations indicate that the subject of the problem must 
be solved at a higher, criminal, and even systemic level. 

That “fan violence“ is a problem of extreme complexity can also be con- 
cluded from various media sources. Regardless of whether this is accurate 
information, the fact that in the context of hooligans, state authorities are also 
often criminalized explains why this problem is impossible to solve. For ex- 
ample, in the case of the murder of V.D., who was considered the leader of 
the Red Star football club fans, the newspaper columns were filled with texts 
about mutual accusations of high police officials, department heads, and the 
entire Belgrade administration (Alo, 2015). Without entering into the mean- 
ingfulness and justification of the mentioned articles, it seems unacceptable 
that there is any possibility for the state to flirt with criminals, giving them 
privileges before the law. Only such an untouchable position can lead to the 
incurability of the chronic problem of violence at sports events, the end of 
which is not in sight. 

The given problem is not limited to these irregularities. Not only does 
the triad of police, prosecution, and the judiciary are not showing sufficiently 
integrated efficiency on the issue in question, but the creation of a paradoxi- 
cal public discourse in which violence is supported is allowed. We can give 
two examples. During the guest appearance of the “Red Star“ football play- 
ers in Munich, during September 2019, one could read the newspaper head- 
lines “Delije drive fear to their bones“ or “German police trembles before 
Delije“ (Serbia Today, 2019). While it is understandable that there is a desire 
to strengthen support for the home club in an important competition, the ques- 
tion arises as to whether the overall context is in collision with much more 
important goals than sport. We should keep in mind that only two years ear- 
lier, more than 2,300 police officers were hired in Cologne to secure a football 
match. 

The fact that the “fan“ UroS Mi8ic¢, convicted (firstly for 10 years for at- 
tempted aggravated murder, later reduced to 5 and a half years) for violence at 
a sporting event, has become practically a cult figure, an idol of young people, 
who sought “Justice for Uros“ all over the city. At the same time, not only 
does the majority still not know the name of the victim, who was performing 
his police duty but there was a public debate about the possible contribution 
of the victim to his victimization. Finally, as MrSevi¢ states, in the trial costs 
for the defense, for as many as 6 lawyers, which is estimated at around 80,000 
euros, in addition to the fans, the football club “Red Star“ also participated 
(MrSevic, 2014). 
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5. Instead of the conclusion 


The core of legal papers in Serbia that analyze the legal aspects of pre- 
venting and combating violence at sports events offers a fairly comprehensive 
nomotechnical and substantive critique of the existing legal texts. Various 
shortcomings, inconsistencies, or limitations of application of applicable le- 
gal norms have, to a large extent (and several times), have been thoroughly 
dealt with in scientific discussions. Further dissection of legal inconsistencies 
or restrictions in the application of certain legal provisions, serves more like 
duplication and retelling of what has already been written several times. 

This kind of legal gymnastics seems restrictive for other reasons as well. 
By accepting all previous remarks that include value-cultural, systemic, po- 
litical, legal-institutional problems, and by analyzing the legal texts, a very 
limited scope, only a partial insight/solution of the problem can be obtained. 
Solving a complex criminal problem by banning the sale of alcoholic bev- 
erages at a certain distance from the sports venue or by banning access to 
matches, seems to be only an aesthetic solution, not the essential. 

Violence at sports events is a symptom of a disease of the entire system. 
A problem that permeates the whole society in the pyramid of social factors. 
The synergy of high cash incomes of sports societies, decades of functioning 
in the gray/criminal economic zone, the problem of corruption, and the slug- 
gishness of the judiciary, are vital factors for resolving this problem. 

The issue of club ownership structure, transparency of player transfers, 
regularity of the (football) league and “match-fixing, as well as clarifica- 
tion of the discrete and indirect connection of clubs/players with criminally 
inclined persons, is a question that should come to the forefront of priori- 
ties, before resolving “skirmishes” and “unrest” in the stands. Finally, even 
without the idea of criminalizing the clubs themselves, the imperative of an 
unequivocal reaction of the state towards all those persons who are in any way 
connected with fan groups, and who are immersed in crime, is imposed. This 
framework is so conspicuous that it is no longer a question of sports violence, 
but the existence of the basic qualities of the state and the state apparatus that 
enforces laws on its territory. 

Talking about the reasons for the state’s failure to solve the problem in 
question requires a multi-party analysis. However, can effects be expected in 
this regard at all, when case law reviews indicate that probation is the most 
common punishment in the context of violence at sporting events? Informing, 
educating, respecting rights and tolerance, as well as placing the hope that 
prevention will have an educational effect on bullies, stands against organized 


96 


VIOLENCE AT SPORTS EVENTS - PHENOMENOLOGICAL CHARACTERISTICS AND PRACTICAL... 





crime and the lucrative narcotics market. Psycho-pedagogical counseling 
can hardly, in the conditions of reality, have any significant contribution over 
those who earn millions in income from violent crime. 
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NASILJE NA SPORTSKIM PRIREDBAMA 
—~FENOMENOLOSKA OBELEZJA 
I PRAKTICNI PROBLEMI 


REZIME: Nasilje na sportskim priredbama predstavlja problem koji se u 
Republici Srbiji aktuelizuje sa svakim novim velikim sportskim susretom. 
To je problem koji svojim odrazima prevazilazi okvire sporta, zadiruci u 
teme opSteg kriminala, ekonomije, pa i medudrzavnih odnosa. Formirajuci 
holisti¢éku perspektivu autori u radu ukazuju na potrebe revidiranja feno- 
menoloSkih okvira samog predmetnog fenomena, te utopi¢nost aktuelnih 
preventivnih ideja. Tek formulisanjem sistemskog kriviénopravnog odgo- 
vora koji obuhvata Sire kriminalne okvire, sagledavaju se 1 moug¢nosti 
normalizacije sportskih zbivanja u nacionanom okviru. 


Kljucne reci: Sport, nasilje, kaznena politika, krivicno delo 
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ABSTRACT: This paper analyzes the problem of corruption as a 
phenomenon, a negative and illegal social phenomenon, which is contrary 
to the rules of normal functioning of the society. It implies to very serious 
consequences which can produce a real threat and the possibility of adopting 
corruption as a negative model of life and activity, that is, the functioning of 
the society, personified in several corrupt individuals and groups. The state 
continuously applies anti-corruption mechanisms. However, a phenomenon 
that is difficult to eradicate is the multitude of individual cases of offering, 
giving, or soliciting bribes in certain everyday life circumstances. We are 
worried about the researches indicating that a large number of the state 
institutions are exposed to corruption, including the officials employed in 
these institutions using corrupt actions during the performance of their 
regular work. The basic question that arises is whether a certain number 
of citizens who do not accept corruption over time become “antisocial” 
in relation to the individuals representing a part of the society which 
accepts it as an adopted model, or a way of living and normal functioning 
being contrary to law and the commitment of the state in the fight against 
corruption. The aim of the research is how to prevent the adoption of the 
corruption model as a “value”, by reporting it to the competent authorities 
in Republic of Serbia, including the fight against corruption through the so- 
called “Romanian model”, proved to be very effective in fighting corruption. 
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1. Introduction to the phenomenon of corruption 


The reason for researching the phenomenon of corruption is reflected 
primarily in the need to scientifically investigate this phenomenon as an ob- 
vious psychological problem of many individuals who consider and accept 
corruption as a reality, a “value” and the only correct way of societal func- 
tion, which is a very significant problem for our state, and moral and material 
values of society. The issue of the phenomenon of corruption, or the potential 
danger of adopting corruption as a “value”, in every society presupposes a 
“red tape” for a state that perceives corruption as a danger to society. The state 
has and uses very serious resources in the fight against corruption, which is 
ultimately commendable, but a certain number of citizens believe and persist 
in their intention to adopt corruption as a “value” in society or impose it as a 
normal phenomenon, which, according to their understanding, would become 
a part of the daily functioning of each individual in the social environment. 
Such a primarily destructive way and approach is contrary to legal and moral 
norms for a very large number of citizens, who do not accept corruption and 
seriously advocate for its elimination with the help of the state, by reporting 
corruption to the competent state authorities with absolutely correct expecta- 
tions that the state will act promptly and will sanction all forms of corruption 
in society. This research aims to define the concept and problems of corrup- 
tion, pointing to all available manifestations and the “red tape’, in the adop- 
tion of corruption as a “value” in society, whilst directing the competent state 
institutions to eliminate corruption as one of the state priorities through the 
timely intervention of the state and authorized state bodies to prevent all types 
of corrupt activities. 


2. Phenomena of corruption regarding historical aspects 


In the manifestations of corruption, it is irrelevant whether it is a matter 
of giving or receiving a bribe. Comprehensively, corrupt individuals can be 
from various spheres of society, legislative, executive and judicial authori- 
ties, politics, local self-government, health, police, and similar, all the way to 
the lowest instances with which ordinary citizens have daily communication. 
Corruption is a very complex phenomenon in society, with many causes and 
consequences that it produces, it represents a political, economic, and cultural 
problem, as well as, an individual and moral problem. It is very widespread 
and present in many countries of the world and that is why it is very difficult 
to eradicate. Criminologists believe that corruption should be reduced to a 
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tolerable measure, in other words, a “reasonable level”, in society (Bjelajac, 
2013, p. 345). 

In this regard, it is necessary to point out that the phenomenon of cor- 
ruption is one of the biggest problems faced by the most developed countries 
of European Union, according to surveys, one in five surveyed citizens of 
the European Union believes that corruption is one of the biggest problems 
to EU member states, because economic costs based on corruption exceed 
120 billion euros annually (Vukovic, 2017, p. 104). To better understand the 
origin of corruption as a phenomenon, it is necessary to look at corruption 
in the time of the Roman Empire, i.e., ancient Rome, where political corrup- 
tion was especially pronounced, due to a large number of abuses by leading 
people in important and powerful positions in Rome. Bribery was one of 
the basic characteristics of the bureaucracy and public servants, as holders 
of important state functions. On the one hand, there is a noticeable will to 
condemn such manifestations in society, and on the other hand, a desire to 
acquire wealth, privileges, titles, and advancement in the service is preva- 
lent, which the people accepted over time, and adopted it as a model of life 
at that time. Over time, the Romans defined the saying “that everything can 
be bought in Rome”, which resulted in the collapse of the Roman Empire 
(Dereti¢, 2017, p. 769). 

When it comes to our area, historically, the subjected past has a very 
large impact on the acceptance of corruption, or corrupt practices as a way 
of life of the people in this area. How much we have personally influenced 
the positive attitude towards society, and the community, and how much we 
have managed to change the awareness of corruption, and how much we have 
historically accepted it, is one of the basic issues of today’s modern society. 
In general, corruption in Serbia is a historical problem, which is based on 
the functioning of the state based on the discretionary powers of the rulers, 
which partly characterizes modern-day Serbia. Discretionary powers enable 
the creation of injustice and abuse by individuals or groups. Precisely, the 
historical presence of subservience in this area defines today’s patterns of be- 
havior of individuals with the presence of corrupt elements. The resistance of 
political elites is largely deserved, for all forms of corrupt behavior in today’s 
modern Serbia, and its society. Serbia has failed to change its way of life, that 
is, to break the link with inherited behavior in the area of corruption, despite 
the very pronounced presence of a large number of legal norms and regula- 
tions meant to fight against corruption. Only the personal identity of each 
individual or group has and has had the opportunity to change the awareness 
of corruption (Todorovic, 2014, pp. 91-102). 
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Corruption itself is a phenomenon in society, which is mainly a product 
of power, for the reason that a group or individual power is largely achieved 
through interest, regardless of the opposition of others. Politics, power, and 
influence, create the basic preconditions for corruption and material gain. 
Power is mainly defined through wealth and a certain social position, which 
is characterized by economic, political, and spiritual power, while this power 
can manifest itself through institutions, and this type of power is called insti- 
tutionalized power. It is carried out through a certain position, and/or func- 
tion. Thus, corruption in a general sense is an abuse of public office for private 
gain. These types of abuses deviate from legal regulations and moral norms 
resulting in legal and moral penalties. 

In general, corruption is a pronounced socially unacceptable and nega- 
tive phenomenon, which arises and is manifested in society in all its forms, 
depending on political, economic, social, and other circumstances, which re- 
sults in immoral, antisocial, and illegal manifestations which cause enormous 
consequences for the state and society as a whole (Dukic, 2019. p. 157). When 
it comes to political corruption as a form or type of corruption in Serbia, the 
basic problem stems from individual cases of weakness of the political system, 
as the organization of society that is abused by individuals. Individual cases 
of lack of political will to fight corruption, non-transparency of functioning 
and financing of political parties in some cases, the constitution of informal 
centers of power, and connection of individuals from the ranks of politicians 
with organized crime are mostly basic characteristics of political corruption. 
When it comes to economic forms of corruption, the causes are mainly the 
transitions of developed and underdeveloped countries, poverty and unem- 
ployment as one of the basic characteristics of modern society and activity, 
which greatly affect the development of corruption. They are characterized 
by dubious privatizations and the monopoly of large transnational companies, 
with an emphasis on the non-existence of equal market conditions, and the 
existence of market monopolies. The legal causes are dominated by weak- 
nesses in the functioning of the legal system, and lack of accountability, with 
an emphasis on a very pronounced conflict of interest. The connections of cor- 
rupt individuals from state bodies and links with organized criminal groups 
produce as a result the institutional causes of corruption in Serbia. All these 
causes affect the distrust of citizens towards institutions, primarily in the legal 
system and state bodies (Bozi¢ & Nikaé, 2018, p. 805). 

Analyzing comprehensively corruption and individual forms of corrup- 
tion in the Republic of Serbia, concerning some of the historical aspects of 
corruption, it can be concluded that corruption in Serbia as in other countries 
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is present as an illegal phenomenon in society, to the extent that cannot be 
qualified as “Reasonable level”, regardless of the state’s determination to deal 
with all possible forms of corruption. Individual cases from different struc- 
tures of society represent the dominant carriers of corruption, and the main 
stronghold of corruption, starting from individual government structures to 
the lowest structures where there is a possibility of corruption in individual 
cases, which may result in possible acceptance of corruption as a “value”, in 
other words, way of functioning in a society with unforeseeable consequenc- 
es, which historically point to the period of ancient Rome, where through the 
adopted model of corrupt business one could “conditionally buy everything”. 


3. The role of state authorities with an emphasis on the 
Public Prosecutor’s Office in corruption prevention 


One of the primary priorities of state bodies is corruption prevention. 
However, there are various limitations in these efforts of state bodies, both 
systemic and moral, which largely depend on the most significant institu- 
tions that have all the levers at their disposal in the fight against corruption. 
When it comes to the anti-corruption strategy in the Republic of Serbia, and 
the strategic approach in the fight against corruption, it dates back to 2005, 
with the adoption of the National Strategy for the Fight against Corruption. 
An important role is performed by the Service for Fight against Organized 
Crime, which operates within the Ministry of Internal Affairs of the Republic 
of Serbia, as well as the Anti-Corruption Agency, which has been operating 
as an independent state body since 2009. A special anti-corruption depart- 
ment has been established within the Public Prosecutor’s Office, appellate 
and higher public prosecutor’s offices (Deki¢é, Cukanovié & Filipovié, 2018, 
p. 105). 

It is very important to clearly and precisely explain the role of the Public 
Prosecutors Office, how and in what way it functions, and what competencies 
it has. It has very broad powers. All state bodies, including the police, which 
are responsible for detecting criminal acts, are obliged to act upon the request 
of the prosecutor’s office. Based on the clearly defined role of the prosecu- 
tion, it can be concluded that the prosecutor’s office directly bears most of 
the responsibility in bringing up indictment charges for corruption offenses. 
Criminal acts involving corruption can be defined in a narrower sense, as 
acts in which actions are sanctioned as exclusively corrupt (receiving bribes, 
giving bribes, giving and receiving bribes in connection with voting, receiv- 
ing bribes in performing commercial activities and trading in influence), and 
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criminal acts involving corruption in a broader sense, in which the act of ex- 
ecution appears as a consequence of corruption, but corruption itself “cannot 
be proven”, which includes a large number of crimes against official duty and 
commercial crimes (Center for Judicial Research, CPI, 2017). 

A significant number of citizens of Serbia, equate the prosecution, the 
court, and the police, at the same time attributing to everyone the responsibil- 
ity for a possibly passive attitude towards sanctioning corruption. It is impor- 
tant to point out that the greatest responsibility lies in the prosecutor’s office, 
and the superficial and unprofessional approach of individuals in this state 
body is inadmissible because it would largely contribute to the adoption of the 
model of corruption as a “value”. Also, superficially and imprecisely formu- 
lated indictments and unfounded determination of several months of deten- 
tion, and after that payment of multimillion damages to injured parties without 
any responsibility to prosecutors, which, in turn, cause multimillion damages 
to the budget of the Republic of Serbia. When it comes to detention as one of 
the most stringent measures to ensure the presence of the accused to conduct 
the criminal proceedings without hindrance, it is first of all necessary to very 
clearly and precisely lay out the rules and reasons for determining detention 
One of the basic conditions for determining detention is “reasonable doubt’, 
with the fulfillment of one of the four alternatively set optional reasons, which 
is clearly and decisively defined through the reasons for ordering detention in 
the criminal procedure legislation of the Republic of Serbia about the practice 
of domestic courts and the European Court of Human Rights “(MatijaSevi¢ & 
Joksi¢, 2019, p. 108). The law stipulates that if the damage was caused by the 
prosecutor’s office intentionally or through gross negligence, the Republic of 
Serbia may request compensation from the public prosecutor, or the deputy 
public prosecutor. 

Of course, the responsibility of other state bodies with an emphasis 
on the Anti-Corruption Agency, which mainly serves to issue warnings in 
the area of conflict of interest, as well as the “directing” of the State Audit 
Institution through warnings about misuse of budget funds in multimillion 
amounts, without taking action against the prosecution, transferring legal ob- 
ligation onto someone else to report. “Who should report, when and to whom 
to report a corruption crime” becomes one of the biggest dilemmas, when 
someone misuses huge budget funds with intent and illegal corrupt actions, 
except for the records, and the findings of the State Audit Institution, no fur- 
ther measures and procedures are taken. Which ultimately greatly encourages 
irresponsible individuals in society to commit corruption, and take part in 
corrupt practices. 
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4. Refusal of corruption as a societal “value” 


The problem of corruption, as the basic question that is hypothetically 
raised through the adoption of corruption as a societal “value” by irresponsi- 
ble individuals, is easiest to compare with the experiences of some countries 
in the world, where corruption is already adopted as a “value”. An example of 
one of the most corrupt countries in the world — India, with a very small per- 
centage of citizens who are not partaking in some of the very large numbers 
of corruption activities, where citizens who do not support corruption are con- 
sidered “antisocial citizens”. The example of India points to the very negative 
consequences of corruption, which arise as a result of the untimely reaction of 
the state, which has produced the adoption of corruption as a societal “value” 
and the emergence of “corruptly anti-social citizens”, who are responsible 
citizens trying to resist corruption, but the accepted system of “corruption 
values” prevents them. When it comes to our state, it is an unwritten rule that 
all corrupt service directed towards citizens have their price. From the small- 
est services of issuing the most ordinary certificates and documents, speeding 
tickets, where the perpetrator and the police officer profit and the state loses, 
operations in health care institutions, corrupt services at all academic levels, 
health, education, local self-government, all the way to mysterious corruption 
inside the justice that is difficult to prove and so on. The basic question is, 
who the facilitators of corruption are and what types of corruption do citizens 
encounter through everyday life and work in the community. According to 
some determinants, the most characteristic and most common is the so-called 
“street corruption”, or spontaneous bribery, as a phenomenon or adopted form 
of corruption, which characterizes bribery of public officials and responsible 
persons in order to avoid certain legal obligations and to achieve certain ben- 
efits and privileges, to which they are otherwise obliged by law. This group 
includes corrupt inspectors of various inspections, officials at various levels 
of government, customs officers, police officers, and similar officials. Political 
corruption, as a type of corruption, has one of the most devastating effects 
on the economy and society in general, the reasons are clear and evident, 
reflected in the adoption of faulty laws full of legal gaps, it is also charac- 
terized by voter fraud in the election campaign, sponsoring political parties 
to avoid certain legal obligations, obtaining certain perks, etc. As a form of 
corruption, the so-called “contracting corruption” is evident, which means 
corruption in public administration as an adopted model based on conclud- 
ing harmful contracts for services and joint-ventures with an inescapable cor- 
rupt commission, most common in the public procurement process. Nepotist 
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corruption is a form of corruption that is also widespread, it is characterized 
by employment, and filling of appropriate state official positions in govern- 
ment with friends, relatives, and close people. Judicial or prosecutorial cor- 
ruption is also common, which is characterized by abuse of the position of 
judicial functions. Transactional, extortion, investment, and all other forms of 
corruption are also in use, which can be subsumed under the term of general 
corruption, which partly includes construction, health, education, sports, and 
similar commercial activity (Ignjati¢ & Cavlin, 2017, p. 38). 

Overall, when it comes to the social community as a whole, citizens have 
significantly fewer points of contact between them. They have the opportunity 
to choose the appropriate option and modality of wishes and needs, not taking 
into account the interests and needs of other citizens, guided by purely selfish 
interests, with an emphasis on strength and power in the social ladder. As result 
supremacy is a key determinant of social status, in other words, acquiring a 
superior position that dominates and is above individuals who are in a subor- 
dinate position. Besides, politics works most effectively in creating unlimited 
power of individuals or groups, which results in the realization of the interests 
of powerful people in power, and public officials (Jokovi¢, 2017, p. 458). 

Based on all of the above-mentioned, it is not disputable to conclude that 
there is a certain expansion of corruption, despite a large percentage of citi- 
zens being against it. If the state does not react efficiently and expeditiously, 
extensive damage can be done to the social thread, which is very difficult to 
compensate later, especially if corruption is adopted as a societal “value’’. It is 
very important to emphasize that corruption is not exclusively illegal behav- 
ior, corruption generally degrades all moral norms, emphasizes and promotes 
corruption, nepotism, dishonesty, depravity, or the worst possible deviations 
in behavior (Bjelajac, 2013, p. 344). On the flip side, a very large part of the 
social body refuses to accept corruption as a value and an adopted model of 
the way of life and functioning of the system in the Republic of Serbia. It is 
clear that in the majority of society, corruption has no foundation, however, 
without the clear and unequivocal support of the state, and state bodies, there 
will be no progress in the prevention of corruption. 


5. Reporting corruption through the “Romanian model” 


To report or not to report corruption in the Republic of Serbia is one of 
the most sensitive issues, and a dilemma of every individual in society, taking 
into account, on the one hand, the moral, honest, conscientious and respon- 
sible attitude of every individual belonging to the community. And on the 
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other hand, the consequences that could greatly negatively affect and that the 
individual reporting corruption must be prepared for. Every citizen is aware 
of the corruption, they recognize corruption as illegal behavior, contrary to 
the moral norms of every human being, as abuse of power to achieve personal 
goals and illegal enrichment. Furthermore, citizens clearly recognize that cor- 
ruption is not a modern occurrence, in fact, it is a historical recurrence, and 
that corruption cannot be completely eradicated, on top of that, corruption is 
very adaptable in almost all systems of the state organization. When it comes 
to forms of corruption, which all citizens can recognize and report, Serbia is 
mainly characterized by emerging forms of corruption recognized as, classic, 
political, systemic, VIP corruption, mobbing, discrimination, abuse of politi- 
cal power, abuse of public service, influence trading and ethnic-tribal-kinship 
ties, which was also covered by research from 2013 (Dugalic, 2014, p. 8). 

One of the key questions for the citizens of Serbia is whether there is 
a moral obligation to report corruption, is it necessary to comply with legal 
norms in the field of corruption, if the present data and all analyzes unequivo- 
cally indicate that almost no one in power has been prosecuted, and there is a 
very small number of processed cases, in accordance with the law on criminal 
offenses of corruption (Vujovic, 2014, p. 109). 

In order to explain as precisely as possible how and in what way it is pos- 
sible to solve, and act against corruption, as one of the proposals, and possible 
modalities that can be used in Serbia, we will cite the example of Romania, a 
country with a very high level of corruption in the previous period, that is also 
an EU member. Romania is placed very high when it comes to corruption, from 
the smallest to the biggest corruption scandals among EU member states. Laura 
Kodruca Kovesi has been appointed head of the Romanian Anti-Corruption 
Directorate since 2013, as chief prosecutor. During the five years she spent in 
the office, she indicted 68 senior officials and brought them to court, including 
14 current or former government ministers and 53 lawmakers from both houses 
of the Romanian parliament. When she was replaced in 2018, 37 of those politi- 
cians had already been convicted, and other lawsuits were ongoing (Torp, 2019). 

She was replaced by the political elite, more precisely, she was replaced by 
the Social Democrats, who considered the chief prosecutor the arch-nemesis, 
and, interestingly, the civil servants who were prosecuted belonged to differ- 
ent political parties. So, there was no selection by party affiliation. (ACD) The 
Anti-Corruption Directorate was established in 2003, it has launched about 
43,000 investigations and indicted over 12,300 people for further court pro- 
ceedings, in the area of political corruption, and filed charges against 23 for- 
mer and current ministers in the Government, including former Prime Minister 
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Adrian Nastase, who was prosecuted and ended up with a prison sentence. 
Investigations have been conducted against district council presidents, mayors, 
and members of parliament, mostly for political corruption. Prosecutor Laura 
Kodruca Kovesi insisted on public arrests, sending a message to citizens to 
report corruption, similarly arresting the mayor of Constanta Mazara in a spec- 
tacular action in 2014, who was sentenced to six and a half years in prison for 
abuse of office, in a similar way Labor Minister Lia Olguta Vasilescu was also 
arrested. In the end, political corruption managed to influence the president, 
to replace the prosecutor in 2018, due to the alleged abuse of position and 
excessive use of resources for wiretapping by the secret service. She was ac- 
cused of pressuring witnesses and fraud. The prosecutor had the huge support 
of the citizens of Romania, she rejected all accusations as false and politically 
fabricated, by corrupt individuals from political structures. A vast number of 
citizens expressed concern, because (ACD) was the only pillar of Romania’s 
defense against political corruption, citizens were greatly encouraged by the 
prosecutor’s attitude and began to report corruption and cooperate with (ACD) 
in prosecuting corrupt individuals. In the end, the Romanian prosecutor was 
nominated and suggested as the EU chief prosecutor. It is interesting to note 
that the prosecutor connected the secret service with the judicial system, she 
was accused of secretly signing a protocol on cooperation with the secret ser- 
vice, she was criticized for that, as well as for the fact that she allegedly “abused 
her power” when she initiated investigations, which resulted in the dismissal of 
the indictments for the mentioned crimes, by the end of 2018 (Burtea, 2018). 
Serbia has adopted a different approach and formed the Anti- 
Corruption Agency and the Anti-Corruption Council without the right to in- 
dict. Through the above example, it can be concluded that one of the proposed 
modalities is the aforementioned way of functioning of the Prosecutors Office 
through absolute cooperation with the Anti-Corruption Agency, and the uni- 
fication of activities through the formation of a specialized body within the 
Anti-Corruption Agency as an independent body, independently managed 
and detached, and specialized part of the Prosecutor’s Office for Corruption, 
which would have at its disposal a permanently employed part of the police 
force in its composition. In that way, independence in investigation activities 
would be ensured, through a specialized part of the professional staff of legal 
and economic profession, which would be led by a specialized team from the 
prosecutor’s office with available executive part of police structures, which 
would be tasked with a specific investigation. The entire team would func- 
tion based on a special law and would be solely accountable for its work to 
the Serbian Parliament, through the obligation to submit reports in closed 
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sessions of the Specialized Assembly Board, which could only influence with 
the two-thirds majority the replacement of team members and other questions, 
of course with an absolute legal explanation of their decisions. 


6. Conclusion 


Analyzing the phenomenon of corruption in Serbia, and the manifes- 
tations of corruption, including historical aspects, it can be unequivocally 
concluded that corruption has been present in Serbia since ancient times and 
does not represent a newly adopted manifestation. The role of state bodies, 
primarily the prosecutor’s office, is of key importance in combating corrup- 
tion. In addition, the decisive non-acceptance of corruption by a majority of 
citizens, with an emphasis on one of the most important issues, reporting cor- 
ruption, is the basis, or the basic precondition for removing the red tape in the 
fight against corruption. If we take into account that corruption is a problem 
that affects both developed and underdeveloped societies and is one of the 
burning problems in the world, the justified question of whether the collaps- 
ing the fundamental values of each society can be expected. All reforms and 
democratic processes can be annulled by corruption. It is not enough to adopt 
adequate international conventions and regulations, which will serve Serbia 
in building institutional mechanisms, and specialized anti-corruption bodies. 
It is necessary to also apply them, the instructions of all relevant international 
institutions must be respected, primarily the recommendations of the GRECO 
organization, which since 2017 insists on strengthening the independence of 
the prosecutor’s office without political influence and the independence of the 
judiciary with an emphasis on apt staff. 

Reporting corruption to the authorities prevents the adoption of the cor- 
ruption model as a “value”. Based on the experiences of neighboring coun- 
tries, it is necessary to apply a model similar to the Romanian model as a way 
of managing prosecution, which gave very good results in the fight against 
corruption, in addition, some other European countries have similar models. 
An independent Prosecutor’s Office with a professionally trained special po- 
lice unit, as a permanent fixture, is the only and real solution to the problem of 
corruption in Serbia. It is quite realistic and the example of Romania indicates 
that a significant number of Serbian citizens would thus identify and report 
corruption to the Prosecutor’s Office. In addition to gaining trust in institu- 
tions, this method would also build a comprehensive system of values and 
responsibilities in Serbia. Only and exclusively state bodies can and must, 
by personal example, influence citizens to report corruption. By involving 
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the state in the comprehensive fight against corruption, citizens’ trust in the 
state and state bodies will return, citizens will report even the smallest forms 
of corruption, with an emphasis on prevention and then the application of re- 
pressive measures against individuals and groups in accordance with the law. 
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KORUPCIJA KAO NEGATIVNA 
DRUSTVENA POJAVA 


REZIME: U radu se analizira problem korupcije kao fenomena, odnosno 
negativne i nezakonite druStvene pojave, koja je u suprotnosti sa pravilima 
normalnog funkcionisanja druStva, sa veoma ozbiljnim posledicama koje 
proizvodi i koje realno ukazuju na potencijalnu pretnju i moguc¢nost usva- 
janja korupcije kao negativnog modela na¢ina Zivota i rada, odnosno funk- 
cionisanja druStva, od strane jednog dela korumpiranih pojedinaca 1 grupa. 
Drzava kontinuirano primenjuje mehanizme suprotstavljanja korupciji. 
Medutim, pojava koju je teSko iskoreniti jeste mnoStvo pojedinaénih slu- 
éajeva nudenja, davanja, ili trazenja mita u nekim svakodnevnim Zivotnim 
okolnostima. Istrazivanja zabrinjavaju 1 ukazuju, da je ne tako mali broj 
drzavnih institucija izlozen korupciji, odnosno sluzbenici koji su zaposleni 
u tim institucijama, podrazumevaju koruptivne radnje u toku vrSenja svog 
redovnog posla. Osnovno pitanje koje se postavlja je, da li deo gradana 
koji ne prihvata korupciju vremenom postaje “asocijalan” u odnosu na po- 
jedince, odnosno deo druStva, koji istu prihvata kao usvojen model, odno- 
sno kao na¢éin Zivota i normalnog funkcionisanja, Sto je u suprotnosti sa 
zakonom i zalaganjem drzave u borbi protiv korupcije. Cilj istrazivanja je, 
kako i na koji na¢in spre¢iti usvajanje modela korupcije kao “vrednosti’”, 
prijavljivanjem iste nadleznim organima u Republici Srbiji, ukljucujuci i 
nacin borbe protiv korupcije kroz takozvani “Rumunski model”, koji se 
pokazao kao veoma efikasan u borbi protiv korupcije. 


Kljucne reci: korupcija, druStvo, sprecavanje, vrednosti, prijavijivanje 
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COMPARATIVE ANALYSIS OF PUBLIC 
AGENCIES IN CROATIA AND SWEDEN 


ABSTRACT: Although public agencies have existed for several decades, in 
Serbia, they are new forms of government bodies. The aspiration to modernize 
the public administration and harmonize it with modern trends can be an 
opportunity to see the stages of development and models of control and autonomy 
of the agency from the decades-long development of Swedish public agencies. 
The example of Croatia will show the potential of the former socialist state for 
such reforms and how important reforms are on the road to the European Union 
in the XXI century. Through the analysis of relevant literature and a comparative 
method, there are presented the reforms of public agencies being implemented in 
selected countries since their first appearance till nowadays. This paper focuses 
on the process of creation and development of public agencies in Sweden and 
Croatia, as members of the European Union, whose development of a public 
administration differs significantly, all in order to answer the questions: How 
much do public agencies contribute to decentralization? Are these bodies 
necessary for the approach and accession to the EU? 


Key words: public agencies, new public management, agencification, 
public administration reforms, public administration 
1. Introduction 


Public administration, as a performer of administrative activities and 


public services, was created at the same time as the welfare state. This idea 
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transformed the state government into a complex system for social regulation 
of social processes. 

However, in the late 1970s, the welfare state fell into crisis. The ad- 
ministration became overburdened with demands, and the state intervened 
in too many fields. On the basis of neoliberal ideas, efforts have been made 
to limit the role of the state and administration. Among other things, the 
aim was to depoliticize public management and entrust a wider set of public 
functions to managers. In this way, a larger number of public organizations 
were created. These organizations are formally in an equal position headed 
by professional managers. Some tasks, which were traditionally performed 
by the state until the last quarter of the 20th century, became the responsibil- 
ity of newly established bodies or even legal entities. These reforms, better 
known as the New Public Management (NPM) principles, have spread from 
the UK to the rest of the world. 

Public agencies are being formed through public sector reform as an al- 
ternative to the traditional structure in which organizational units of ministries 
have performed executive tasks. With independence of traditional structural 
units, in order to more efficiently perform activities of general importance, 
executive agencies” or public agencies” are created. Agencies are defined 
as public organizations, which are legally subordinate to the Government, 
but structurally separated from the executive and enjoy significant political 
and managerial autonomy. State regulates relations between ministries and 
decentralized agencies, delegates powers to agencies and thus decentralizes 
power and gives them greater autonomy. Transfer of some jurisdictions by 
government, ministry or other institutions stems from the ideas of the NPM, 
with the aim of contributing to decentralization of administration. Pollitt de- 
fines agencies as a structurally disaggregated body, formally separate from 
the ministry / parent department, that performs permanent public tasks and is 
funded mainly from the government budget (Ahlback Oberg & Wockelberg, 
2020, p. 4). 

The term ”agency” comes from the Anglo-Saxon area, while our (Serbian) 
terminology isbased primarily on Germanic names. In countries where English 
language is in use, this term refersto entities that perform administrative ac- 
tivities, which we would call administrative bodies (Milkov, 2014, p. 31). 
The tendency to create agencies and transfer state powers to (partially) bodies 
in English texts is denoted by the term ”agencification”. In our country, this 
term is uncritically accepted, so we are talking about ’agency” (Milkov, 2014, 
33-34). However, the transfer of jurisdictions to the so-called autonomous 
bodies is nothing new in political and legal theory. Professor Milkov (2014, 
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p. 34) therefore believes that the term “agency in the Serbian language sounds 
rude and should not be used for what some authors in English mean by that”. 

The ’Next steps” initiative in the UK is often seen as a starting point 
for ’agency fever” that has affected countries such as Canada, the Netherlands, 
Japan, New Zealand, Australia, Korea,Portugal, etc. Also, the European Union 
(EU) followed the trend of creating agencies. The Nordiccountries form small 
governments, and a large number of state affairs are performed by numer- 
ous agencies. Germany and Great Britain keep the model of a large state ap- 
paratus with a small numberof agencies. Small EU countries such as Slovakia, 
Slovenia and the Czech Republic cannot afforda large state apparatus, nor a 
larger number of independent bodies. However, not all small European coun- 
tries are responsible, large coalition governments in Serbia, Croatia, Romania 
and Bulgaria coexist with a large number of agencies. 


2. Public agencies in Sweden 
2.1. Agencies in the Swedish administrative system 


The Swedish administrative system is taken as a model for the creation 
of autonomous bodies — agencies and the highest degree of ’agencification” 
among the Nordic countries, althoughthe reasons and logic for the establish- 
ment of public agencies are different compared to other countries. Emerge 
of public agencies is based on the principles of the rule of law with the aim 
of limiting the royal encroachment on the rights of citizens, unlike the emer- 
gence of agencies in the UK and other countries on the wave of New Public 
Management (NJM) (2004, p. 203). 

Structurally separate and relatively independent bodies coexist with min- 
istries and departments. Relatively small ministries and about 300 agencies 
coexist. Such a situation, of comparative functioning of ministries and agen- 
cies, has existed for two centuries and is based onhistorical circumstances 
and political understandings about the neutral status of the administration, the 
principle of separation of powers and maintaining state continuity (Ibid). 

A unique feature of the civil service in Sweden is that government agen- 
cies report directly to the government (and not to ministries, as in other 
countries). Agencies must enforce laws and carry out activities envisaged 
by the Government. In addition to the general system of rules on financial 
management and the powers and obligations of agencies, the Government 
decides on the preconditions for the work of agencies. This is achieved on 
the one hand by directives and on the other by regulations. The directives 
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set out the goals the agency needs to achieve, how much money it has at 
its disposal and how to allocate the money. The regulations contain general 
administrative provisions concerning the way in which agencies should con- 
duct their work. 


2.2. Agency autonomy 


In Sweden, almost all public services are provided by agencies that enjoy 
significant autonomy. Although the legal autonomy of agencies is constant, 
some authors predict changes instructural and financial autonomy. 

Most of the activities of the central government, which are usually car- 
ried out in other countries by ministries in Sweden, are performed by a large 
number of semi-autonomous state agencies. These agencies have been de- 
scribed as ’semi-autonomous”, not only because they are organizationally 
separate from ministries, but also because the powers of ministers and the 
government to issue orders to such agencies are constitutionally limited. This 
restriction has two components: First, decisions should, with only a few ex- 
ceptions, be taken by collective vote (ministers are prohibited from issuing 
orders to agencies under their jurisdiction). Second, in cases where the agency 
decides by law on the rights or obligations of an individual citizen or organi- 
zation, no one, not even the Cabinet or Parliament, can influence the agency’s 
decision (Jacobsson & Sundstrém 2005, pp. 8—9). 

Management and operational autonomy taken over by ministries is sub- 
ject to external control of results, by the government (Wynen & Verhoest, 
2016, p.536). Swedish authors conclude that this paradox of autonomy im- 
plies a balance between managerial autonomy, on the one hand, and inter- 
vention autonomy, on the other (Ahlback Oberg & Wockelberg, 2020, p.5). 
The government has the ambition to actively control and manage the agen- 
cies. However, if an agency needs more autonomy, a board of directors is es- 
tablished to participate in the managementof the agency (Ahlback Oberg & 
Wockelberg, 2020, p.10). 

A high level of organizational and political autonomy does not mean 
that the government does not have the instruments to manage state agencies. 
For a long time, contacts between politicians and agencies were considered 
delicate — agency managers were allowed not to inform ministers about their 
activities. However, during the 1960s and 1970s, when egalitarian values be- 
gan to strengthen, this practice began to weaken. In the mid-1980s, parlia- 
ment allowed informal contacts between officials and politicians in ministries 
and officials in agencies. Yet the idea that the influence and interference of 
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politicians in the work of agencies should be absent is still quite strong in 
Sweden (Jacobsson & Sundstrém 2005, p. 9). 


2.3 Control mechanisms 


NPM relies on measurement and accounting techniques which results 
in constant and detailed control of agencies. Otherwise, there is a chance that 
their actions will be contrary to thewishes of elected politicians: The govern- 
ment must, through the formulation of goals and requirements for results, 
specify what each agency should do and achieve over a period of time. 

During the 1980s and 1990s, the State Audit Office and the Swedish Public 
AdministrationA gency worked very hard to implement control systems — just 
like other countries that developed into an audit society”. Today, agencies 
have their own goals, their own long-term plans, employment policies, etc. 

If we want to know the level of autonomy of a public agency, and thus the 
level of government control, we must analyze the agency’s power in making de- 
cisions on management and political issues and the extent to which the govern- 
ment can limit the use of these powers by structural, financial and legal means. 

Verhoest defines two categories of autonomy that together offer a frame- 
work for studying the effects of control or autonomy: The first is managerial 
autonomy and policy-making autonomy, and the second category consists 
of managerial autonomy of legal, financial and interventionist autonomy 
(Verhoest 2004, cited in Ahlback Oberg & Wockelberg, 2020, p. 2). 

Several relevant authors, such as Hood (1991), Osborne and Gaebler 
(1992), Smullen (2010), as the central claim of the New Doctrine of Public 
Administration see the view that publicsector organizations will be better and 
more efficient if managers gain a high level of autonomy inmanagement and 
operations decisions (Ahlbick Oberg & Wockelberg, 2020). According to this 
logic, the autonomy of the agency is conditional, given that organizations 
have certain freedoms, provided that they take responsibility for achieving 
the previously agreed results in the most efficient and effective way (Ahlback 
Oberg & Wockelberg, 2020). 


2.4. Reforms from its inception to the present day 


Management was developed in Sweden in the early 1960s, when pro- 
gram budgeting was introduced. The first agencies were tasked with devel- 
oping new management and accounting techniques. Public administration 
reforms initiated in the late 1970s represent public agency reforms, as most 
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administrative activity takes place in agencies and other decentralized struc- 
tures (Pierre, 2004). This meant that during the 1980s, the adaptation and ac- 
ceptance of NPM ideas andtechniques went smoothly, as many NPM ideas 
and techniques already existed and were deeply institutionalized. The NPM 
tells us that politicians should focus on formulating general goals andleave 
to public officials to decide how to achieve those goals. Decisions on how to 
organize agencies, where to locate them, when to recruit, and how to coordi- 
nate are seen as a-political decisions. Consequently, these types of decisions 
were gradually delegated by government and ministries to agencies during the 
1980s and 1990s (Jacobsson and Sundstrém, 2005, p.17). 

Since the 1990s, agency reform has been characterized by structural sepa- 
ration from centraldepartments and the delegation of greater autonomy. This 
reform activity has been synchronized with other public sector governance 
reforms. Contemporary ideas of public governance are based on assumptions 
about how to balance political control and bureaucratic autonomy (Ahlback 
Oberg& Wockelberg, 2020, p. 2). 

In the first decade of the 21st century, the Government was unable to pro- 
duce the policiesthat the reforms required. Instead, it became overwhelmed. 
A total of 24 management reforms have led to a situation where ministries 
receive a lot of information from agencies, and ministriesrarely know what to 
do with the information — despite the fact that it is data they formally requested 
themselves. In an attempt to address this issue and ensure that information is 
properly analyzed and used in deciding on new targets, the government has 
expanded ministries. However, this onlycaused new management problems. 
It has become more difficult for ministers to oversee ministriesand agencies. 
(Jacobsson & Sundstrém, 2005, pp. 23-24). 

The three factors characteristic of the period during the 1970s and 1980s 
have weakened in recent years, due to internationalization, changed govern- 
ance, and a greater media presence. Ways of control and management have 
become less soft, stronger management systems have beenintroduced, innova- 
tion and integrity have declined, and trust has disappeared. These changes are 
partly a consequence of world reforms. In recent years, European countries 
have become more internationalized and europeanized, to which EU engage- 
ment contributes the most. This is reflected in the increased amount of trans- 
national ideas, contacts, regulations and organizational arrangements. Some 
scientists argue that these changes have had a limited impact on states and 
that the most important decisions continue to be made in political processes 
within states themselves. However, states today are less sovereign, less auton- 
omous and less coherent, thanks to the processes of internationalization and 
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europeanization. In recent decades, the Swedish state has fitted deeply into 
the European and wider international context. Agencies and ministries in all 
policy areas and at all levels are under the influence of the EU. Certainly, there 
are areas that the EU affects more than others. It is obvious that European 
networks have become an important partof the daily work of Swedish civil 
servants. Sweden’s membership in the EU (and other international organiza- 
tions) meant that Swedish ministers were trying to formulate ’what we want 
as Swedes” more systematically and more often than before: Swedish officials 
present such ’pointsof view” to the European Union. 

In a situation where agencies have their own goals, long-term plans, their 
own employmentpolicies, etc. it has become natural for agencies to maximize 
results. This differs from the older view, according to which agencies should 
work together to solve problems. Managerial reforms express the idea that 
ministries must control the work of agencies. Reforms send a signal that agen- 
cies should only react if politicians delegate unambiguous tasks and clear 
goals to them, andif they know clearly how their planned activities will con- 
tribute to meeting the goals (Ibid). 


3. Public agencies in Croatia 
3.1. Agencies in Croatian administrative system 


During period from 1992. to 2010. 78 agency-type organizations were 
founded in Croatia,and in 2010., as part of the rationalization, 15 such organi- 
zations were abolished (Musa & Kopric¢, 2011, p. 42). Agencies are, among 
other things, a consequence of the europeanization of Croatian public admin- 
istration. The establishment of independent regulatory bodies was a require- 
ment of the EU, so the number of agencies in Croatia increased during the 
period of fulfilling economic and political conditions that EU requested, first 
through the Stabilization and association Agreement (2001) and then through 
accession negotiations (2005-2011). 

According to the entrusted competencies and status they enjoy, agencies 
in Croatia can beclassified as: independent regulatory, executive, agencies for 
quality assurance and standards of non-economic services, agencies for re- 
gional and economic development, etc. They can also be classified as regula- 
tory, executive and expert (Musa & Kopric¢, 2011). 

Most agencies in Croatia were established in the field of economy (11), 
science and education, health, transport (9 each) and agriculture (8); 60% of 
agencies were established in economic departments, and 40% in non-economic 
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ones. These agencies are most often establishedaccording to the Law on Public 
Institutions (1976) (75%), while others are formed as sui generis legal enti- 
ties (Kopric¢, 2013, p.13). The parliament appoints the Councils of regulatory 
agencies, and Management boardsof other agencies are also appointed by the 
Government. Agencies are obliged to report to the Parliament only if it is pro- 
vided by law. In some cases, the government may invite agencies to report and 
it has ability to monitor legality of work, but it cannot influence regulations 
and decisions made by independent regulatory bodies. 

In accordance with European and world trends, regulatory agencies are 
one of the main features of governance in Croatia. Since mid-1990s, regula- 
tory bodies have been established in various areas for the purpose of regulat- 
ing specific sectors, ie for smooth functioning of providing public services. 
(Musa, 2013, p. 118). They are established by a law regulating a certain ac- 
tivity (area of regulation) or by a special law, if regulatory agency is in charge 
of regulating several specific areas regulated by special laws. 

There are two forms of control over the work of regulatory agencies. 
First form of controlis exercised by the Croatian Parliament, and second by 
the administrative judiciary. The limited number of forms of control is a di- 
rect consequence of desire for independence of regulatory agencies (Stan¢cic, 
2016, p.70). 

Executive agencies, are participants in the implementation phase of pub- 
lic policy, they decide on the rights, status or granting of financial resourc- 
es. Their tasks include a whole range oftasks, from performing public tasks 
through resolving individual cases, issuing certificates and licenses, keep- 
ing public registers, etc., financing programs and projects, operational tasks, 
etc. Such agencies have less autonomy, but also a higher level of control that 
should ensure the implementation of policies. This type of agency operates in 
both economic and social spheres, it’sorganized according to purpose or users, 
and their affairs are primarily executive-operational. Given that they perform 
public affairs on a wider scale and thus regulate social reality, these agencies 
are necessarily more controlled and are left with less space for autonomy 
(Musa, 2013, p.189). 

Musa (2014) points out that some special forms can be singled out among 
executive agencies, such as supervisory agencies, operational agencies and 
development agencies. 

The role of supervisory agencies is to ensure implementation of regu- 
lations on basis of professional and technical knowledge by issuing certifi- 
cates or licenses. They are formed mainly in economic sphere and are close 
to the regulatory type of agencies, due to the public authorities they perform 
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(supervision, sanction by denial of approval), but also to the expert type of 
agencies,because they are based on highly professional knowledge. 

Operational agencies decide on rights and obligations through admin- 
istrative proceedings, enter into contracts, etc., and their tasks are indirectly 
expert. 

Development agencies have the role of financing programs and pro- 
jects in a certainsegment in order to encourage the development of activities 
or industries, but they also monitorusers, provide professional assistance and 
information, and operate in economic and social spheres. 

Expert agencies are established according to the type of work, which is 
mostly professional-analytical, mainly in the social sphere. They include 
agencies that have a role inpreparation and implementation of public policy 
based on their professional capacity. Their main functions are performing 
and developing professional activities, making standards, proposing public 
policies, etc. Among them are those who represent monitoring centers, infor- 
mation centers,coordination agencies. These agencies perform public affairs, 
sometimes resolving individual cases, keeping registers, and are mostly es- 
tablished in the form of public institutions. Such agencies need a higher level 
of autonomy, but also a lower level of control, mainly because the highly 
professional nature of their work requires independence and does not tolerate 
political interference (Musa, 2014, pp.189-190). 


3.2. Autonomy and accountability of agencies 


The founder of the agency is the Republic of Croatia. All agencies have 
freedom to organize and manage their resources and are not subject to internal 
employment regulations relating to public administration. 

Personal autonomy is characterized because of its freedom to employ and 
manage humanresources within the agency (including salaries). The purpose 
is to enable agency to accomplish tasks for which it was established. Most 
regulatory agencies have freedom to hire and determine salaries of employees 
and in most cases are subject to regulations on salaries in public services, but 
there are agencies in which the Law on Salaries in Public Services does not ap- 
ply to employees(2001). System of salaries of employeesin agencies is more 
flexible than in state administration bodies, in which status of employees is 
regulated by the Law on Civil Servants and State Employees (2001). Given 
that salaries of employees in agencies arehigher than salaries of employees in 
the civil service, performing work in agencies increases levelof costs for per- 
forming work of the same complexity (Musa, 2017, p. 57). 
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Financial independence refers to need to provide adequate resources 
for work, these resources do not depend on political or other institutions. 
Agency has resourses to ensure its functioning and realization of its tasks. 
Independence is based on several elements — source of funding, autonomy 
in the disposal of surplus income, and in case of own funds it has freedom to 
determine price of services. 

Depending on whether the agencies are financed from state budget or from 
their own funds,their level of independence will also depend (the highest level 
of independence from political influence are having agencies that have their 
own sources of income). At the same time, agencieswith their own income are 
subjects of the market, which means that any market crisis can affect agency. 
Lowest level of non-independence refers to case when agency has funds for 
work providedin the state budget, but these funds are within the funds of the 
relevant ministry (Musa, 2013, pp.126—127). 

Political independence of the agency refers to protection of agencies 
from political interference and possibility for agencies to act as an independent 
legal entity within the given legalframework, performing its tasks and fulfill- 
ing its own purpose. In that sense, parts of political independence refer to 
legal regulation of status, tasks and independent decision — making, and par- 
ticipation in creation of public policies, or, in other words, to legal, political 
and policy autonomy (Musa, 2013, p. 129). 

Management independence is reflected in forms of management struc- 
ture: mixed (with individual leader and collegial body), collegial (in agencies 
that have only a collegial body (council), with or without a special position of 
president), individual leadership of the agency (leader as executive director) 
(Musa, 2014, p. 191). 

Political model occurs in more than half of the agencies, and political ap- 
pointments are based on different criteria depending on whether members are 
appointed by function (eg ministers,chairmen of parliamentary committees and 
other state bodies), whether they represent certain stateadministration bodies 
or experts (Ibid). In the participatory model, members of collegial body are 
representatives of experts, usually appointed by the government (or minister), 
at suggestion of stakeholders, mainly in the field of education, science and 
health. In agencies of the professional management model, the management 
structure includes only the council, with the president actingas the head of the 
agency. Such a structure should ensure political independence and expertise. 
Conditions for appointment are prescribed by law and, in addition to formal 
education, require expertise, work experience and professional relevance in 
a field (Ibid). 
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3.3. Stages of agency development 


According to Professor Anamarija Musa (2014), it is possible to distin- 
guish four periods of agency development in Croatia: 

e The first period includes agencies established before independence, 
these are agenciesinherited from the previous system, 

e The second period includes agencies established during the post-soci- 
alist transition (1990-1999). 

e The third period includes agencies created after 2000. — more than two 
thirds of all agencies. Since 2005. 43% of all agencies have been esta- 
blished. This data is an indication that intensive establishment of pu- 
blic agencies took place in parallel with the negotiations on Croatia’s 
accessionto the EU, due to the need for institutional adjustment to the 
European governance system. An indicator of European pressures for 
creating agencies is obligation of candidate to establish agencies or 
reorganize existing organizations into agencies. Over 56% of agen- 
cies (42) were subject to preparatory activities for accessing EU. Of 
that number, 26 agencies (35% of all agencies) were established to 
meet the criteria for EU membership, while 16 agencies are mentio- 
ned in the context of the need to strengthen administrative capacity, 
expand scope of activities or change internal structure (Musa, 2014, 
p. 186). 


Establishment or restructuring of agencies is formal obligation of candi- 
date countries for membership and fulfillment of conditionsfor EU accession, 
which indicates effects of model of external incentives in the institutionaliza- 
tionof agencies. In addition, Europeanization takes place through condition- 
ality, because the closing of negotiation chapters depends on fulfillment of 
obligations (Stanici¢c, 2016, p. 70). 

A newer phase in the processes related to public agencies was marked by 
a turn from administrative decentralization to centralization, i.e., a decrease 
in number of agencies. Agencies in Croatia have been criticized for contribut- 
ing to the non-transparency of administrative system,and are perceived by the 
public as organizations that spend public money without control and employ 
according to unclear criteria, while providing poor performance (Musa, 2014, 
p. 193). 

New agencies are mainly established for jobs in field of economy and 
finance, which shows influence of non-managerial spirit, but also accept- 
ance of agencies as a legitimate form for achieving goals of efficiency and 
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effectiveness. The last phase led to a reduction in the total number of agencies, 
their enlargement, but also the establishment of new agencies for new jobs 
(Musa, 2013, p. 194). These data show that process of establishing agencies 
is not constant and unstoppable, but that it is reversible under certain condi- 
tions. These conditions are most often economic or administrative in nature, 
but also depend on political assessments, which is why administrative decen- 
tralization can potentially turn into its opposite. 


4. Conclusion 


Taking into account that several European countries are candidates for 
EU membership, we analyzed the models of public agencies of two EU mem- 
ber states. In this paper, we have shown that intensive establishment of agen- 
cies in Croatia took place in parallel with negotiations on EU accession, due to 
the need for institutional adjustment to the European governance system. An 
indicator of European pressures in this field is obligation of candidate country 
to establish agencies or reorganize existing organizations into agencies. From 
this we conclude that the establishment of agencies is a necessary step in the 
reorganization of the administration in order to comply with EU rules. 

The view that the establishment of agencies is a way to strengthen admin- 
istration and reduce regulation, proved to be complete opposite. Insufficiently 
and selectively implemented elements of the NPM in combination with large 
European administration have blurred the essential function of public agen- 
cies and turned these bodies into non-transparent, insufficiently controlled 
and ’far away” from citizens. Their autonomy, although dependent on chosen 
model of management and financing, makes them decentralized from admin- 
istrative system. When we take into account accession of countries to the 
European administrative space and expansion of the administration due to the 
growth of the EU administrative apparatus, we get institutions whose purpose 
is obscured. With the aspirations to join the EU, public agencies are multi- 
plying, and their accelerated development (autonomy) does not follow the 
development of transparency and accountability, but turns into its opposite. 

The European administrative space gives us a framework for what the 
administrative system should be, in organizational and functional terms, in 
order to fulfill the tasks imposed by European standards (Lili¢ & Golubovic, 
2011, p. 63). It is the result of the practical needs of future member states 
because it offers framework guidelines that states should follow in order to 
enable to their administrations and administrative capacities future work with 
the administration of the European Union, but also with the administrations 
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of other member states. The establishment of these bodies, especially in de- 
veloping countries, which aspire to EU accession, and thus to the European 
administrative space, is a process that needs to be revised, as it is constantly 
revised in Sweden. It is important not to burden the administration with a 
multitude of agencies, without a real purpose, just for the sake of a negotiating 
position, and at the same time it is necessary to assess which public agencies 
are expedient. In that assessment, it is important to rely on the experiences 
of countries like Sweden, but the most important thing is to assess the real 
strength of its public administration and its staff. 
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KOMPARATIVNA ANALIZA JAVNIH 
AGENCIJA U HRVATSKOJ I SVEDSKOJ 


REZIME: Javne agencije, iako postoje nekoliko decenija, u Srbiji su 
tela novijeg datuma. TeZnja da se javna uprava modernizuje 1 uskladi sa 
savremenim tokovima, moze biti prilika da se iz viSedecenijskog razvoja 
javnih agencija Svedske uoée faze razvoja i modeli kontrole i autonomije 
agencija. Primer Hrvatske pokazaée kakav je potencijal bivSe socijalisticke 
drzave za ovakvim reformama 1 koliko su one vazne na putu ka Evropskoj 
uniji u XXI veku. Kroz analizu relevantne literature, koriste¢i se kompara- 
tivnom metodom obrazlozene su reforme koje su sprovedene u odabranim 
drzavama od nastanka javnih agencija do danas. Rad se fokusira na pro- 
cese nastanka i razvoja javnih agencija u Svedskoj i Hrvatskoj, kao élani- 
cama Evropske unije, Ciji se razvoj javne uprave bitno razlikuje, a sve u 
cilju odgovora na pitanja: Koliko javne agencije doprinose decentralizaciji 
uprave? Da li su ova tela nuzna za priblizavanje i pristup EU? 


Kljucéne reci: javne agencije, novi javni menadzment, agencifikacija, re- 
forme javne uprave, javna uprava 
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THE COMPARATIVE ANALYSIS OF 
DESIGN RIGHT AND COPYRIGHT 


ABSTRACT: A large variety of market relations are regulated by 
intellectual property rights, which represent legitimate monopolies 
correcting certain inefficiencies of a profit distribution on the market. In 
the following paper, the author examines the relations between design 
right and copyright using the comparative method. Firstly the author will 
analyze both resemblances and differences between these two intellectual 
property rights. The resemblance in protection object in particular makes 
available the cumulation of protected rights, in other words, the possibility 
of protecting industrial design by copyright, which will also be analyzed 
in the paper. Such work aims to comprehend the hybrid nature of design 
right as a right usually bypassed in a legal theory, and which is, in the 
author’s opinion, especially interesting. 


Keywords: design right, copyright, comparison, cumulation of protection, 
intellectual property law 


1. Introduction 


In continental legal tradition, it is customary to make a distinction between 
copyright and industrial property rights. The common feature of both copy- 
right and industrial property rights is that they represent legitimate monopo- 
lies that are approved by the state in order to promote research and develop- 
ment of art and applied science, which are essential for economic development 
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(Ognjanovic & Cvetkovié, 2007). On the other hand, there are certain differnc- 
es between them. The main difference is the simple fact that copyright is regu- 
lating relations concerning literature and art, while industrial property rights 
perform protection of industrial and technical creations (Raigevic, Spasic & 
Glomazi¢, 2010). However, it is possible to make an examination on the re- 
lation between copyright and each of industrial property rights. In particular 
copyright and design right are in closer relation than the other rights. 
Industrial design has immense importance in the market since it has been 
empirically proven that the good design of a product makes product more 
marketable. Industrial design as a specific market phenomenon, includes both 
esthetics and functionality, performs a great variety of roles on the market, 
and brings together market, art, and technique. Design right, by which indus- 
trial design is protected, therefore includes the elements of patent, copyright, 
and trademark. If we are going to explain the nature of this right in detail, we 
will have to analyze its relation to copyright. After such analysis, we will be 
able to examine the potential cumulation of protection of industrial design by 
design law, and copyright law, as well as conditions for such cumulation. 


2. The resemblances and differences between 
Design Right and Copyright 


2.1. The resemblances 


Design right because of the multifuncionality of its protection object, as 
we mentioned earlier, includes elements of other intellectual property rights, 
primarily patent and copyright. Therefore, when we analyze resemblances 
between copyright and design right, it is more appropriate to say that we are 
in fact analyzing elements of copyright that are contained in design right. 

The elementary resemblance of these two rights is in their protection 
object. The industrial design of a product in European Union, Frech (Laygo, 
2018), and Serbian law is considered to be a work of authorship. However, in 
this regard industrial design is specific work of authorship of a useful product 
that is placed on the market. In order to make such product more succesfull, 
it is necessary to make it prettier, more esthetically attractive. Therefore the 
creator of a design, for which the legal term according to the article 5 para- 
graph 2 Serbian Law on the legal protection of industrial design (Law on the 
legal protection of industrial designs, 2009) is also author, uses his creative 
abilities to insert certain esthetical quality to the useful product so it becomes 
more marketable. 
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As we can see, esthetical creations that are protected by design right and 
copyright are very similar in their nature. Their resemblances are implied by 
the lack of functionality that is characteristic for both of them. However, the 
complete lack of functionality is primarily characteristic of work of author- 
ship, and yet the industrial design has to be functional to some degree. The 
industrial design represents a symbiosis of esthetics and functionality of the 
product, especially when we consider modern industrial designs, in which 
functionality of the product is particularly emphasized. Hence the lack of 
functionality in industrial design has to be accepted with reserve, but design 
cannot be entirely determined by product function (Law on the legal protec- 
tion of industrial design, 2009). Since industrial design always includes some 
degree of functionality, it was not possible in the earlier USA law to protect 
industrial design with copyright (Denicola, 1983). 

A certain similarity between copyright and design right is also expressed 
in protection prerequisites. Namely, the main condition for copyright pro- 
tection is the originality of the work of authorship (Krstini¢é & Vasiljkovic¢, 
2019). Originality means that a work of authorship has to be unique, peculiar, 
and it has to represent the expression of the author’s personality (Popesku, 
2016). Since the personality of the author is unique, his work of authorship, 
which is an expression of his personality, also has to be unique (Miladinovic, 
2009). On the other hand, the main condition for design protection is that 
design has individual character, which means that the overall impression that 
design produces on the informed user differs from the overall impression pro- 
duced on such a user by any other known design.' Hence the main condition 
for the protection of both industrial design and work of authorship is that 
these protection objects differ from the other designs and works of authorship. 
However, it is not required that these protection objects reach any particular 
level of originality or individual character, respectively.” In that manner, it is 
avoided that lawyers evaluate artistic and other values of the protection object 
(Laygo, 2018), which usually depends on personal opinion, and it changes 
over time and place. 

The other resemblances between design right and copyright are im- 
plied by their common nature. Both of these rights are subjective, exlusive 
rights, that are limited by time and country that recognizes them, and they 


' According to article 1 paragraph 3 of Law on the legal protection of industrial designs, an in- 
formed user is a person who regularly encounters products that an industrial design is applied to. 

> At this point USA law differs from the law of European states since it is required for industrial 
design, similar to the patent law, to have some degree of ingenuity — non-obviousness. 
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both represent legitimate temporary monopolies that allow the person who 
invested in the new creations to acquire the biggest profit from those creations 
(Markovic, 2014). However, other than these common attributes of all intel- 
lectual property rights, almost everything else is considered to be difference. 


2.2. The differences 


The differences between design right and copyright occur mostly be- 
cause of industrial design special attributes that differentiate it from the work 
of authorship, as we have mentioned earlier. Those special attributes derive 
from the fact that the author of the design is always limited by the function 
of the designed object, unlike the author of the work of authorship. Hence it 
is not possible that two authors create the same work of authorship because 
it is expression of the author’s personality which is unique. As two identical 
persons do not exist, there are no two identical works of authorship, although 
the subjects may be the same. However, since the author of the design is 
limited by many factors (product size, function, etc.), it is not impossible that 
two design authors working separately create two identical industrial designs. 
This is especially the case with simpler objects. 

This situation has many similarities with the situation of the inventors 
in patent law. Therefore it was necessary to combine copyright elements of 
design right with certain elements of patent, mainly in priority of protection 
aspect. And just like that design right became hybrid right with both copyright 
and patent elements. The priority of protection has almost no significance for 
copyright, since, as we said before, there cannot be two identical works of 
authorship created by two separated authors. This difference implies other 
differences as well. One of the preconditions for protecting a design with de- 
sign right is novelty, which is characteristic of patent law since it is necessary 
to protect only the right of the design author, who filed the application first 
(Miladinovic, 2009). Furthermore introducing novelty as a condition for de- 
sign right protection made differences in the right’s creation. The copyright 
protection is recognized at the very moment of its creation without registra- 
tion procedure. For design right to be recognized, however, it is necessary to 
enter and conduct the registration proceeding.’ Design right is recognized to 
the author who filed the application first. Moreover, the original holder of the 


> Tt is worth mentioning that in EU law and laws of certain countries in Western Europe, there is 
a so-called “unregistered design right” with protection limited up to 3 years from the creation of 
the design. 
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copyright can only be an individual person — the author of the work. Original 
design holder can be either a corporate or an individual person, since the au- 
thor of the design can transfer the right to file the application to any person. 
This is another feature of design right that is similar to the patent. 

Certain differences also occur in the second design right conditions for 
protection — individual character. Namely originality as a condition for copy- 
right protection only requires that work of authorship represents expression of 
author’s personality, and therefore to be different from any other work in an 
objective manner, without any standards. Differently individual character is 
evaluated using the informed consumer standard. In other words design right 
protection depends on informed consumer attention standard. One more time 
we can see the hybrid nature of design right since dependence on standards in 
providing the conditions for protection is a feature of trademark law. 

There are also differences in rights that are conferred to the copyright 
holder and design right holder. Copyright in continental law comprises many 
personal and property rights (Markovic, 2020), which are necessary in order 
to provide adequate protection for many different works of authorship -books, 
sculptures, movies, etc. (Jovic, 2019). Contrastingly design right confers one 
personal right — the right of the author to be cited in application and register 
as the author of the design, and one property right — the right to use the pro- 
tected design which includes in particular, the making, offering, putting on 
the market, importing, exporting or using of a product in which the design 
is incorporated or to which it is applied, or stocking such a product for those 
purposes (Law on the legal protection of industrial design, 2009), as well as 
right to stand up to anyone who preforms these right without his permission. 
Moreover copyright includes in itself both exclusive and relative rights. In 
contrast, both rights that design right confes are exclusive in their character. 

The most important difference between design right and copyright con- 
cerns the scope of protection. Both of these rights include protection from so- 
called “slavish copying” — complete copying of protection object in all of its 
elements. This is not disputed. However, differences occur when we examine 
the furthermost boundaries of the protection scope. Copyright is usually con- 
sidered to have a protection scope that is more limited than industrial property 
rights (Markovic, 2014). The reason for this is the fact that work of authorship 
represents the qualified form of communication, and communication must 
not be monopolized in a broader scope. Unlike copyright, for the industrial 
property rights, especially patent, but also the design right which is similar to 
the patent in this aspect, it is necessary that their protection object transfers 
as soon as possible to the public domain, so economic development can be 


133 


LAW - theory and practice No. 2/2021 





preserved. Therefore in order to make their protection effective, these rights 
have a broader scope of protection, but in shorter-term (Markovic, 2014). 

A standard by which we determine the protection scope of copyright 
is the originality of the work of authorship. Namely, the protection scope of 
copyright comprehends all works of authorship that include the original ele- 
ments of the copyrighted work if they could be recognized. Therefore deriva- 
tive works — adaptations depend on the work of authorship from which they 
acqire original elements. The limit of the protection scope in case of deriva- 
tive works in USA law is set at “reuse that alters the fundamental message 
of primary work” (Laygo, 2018, p. 1340). On the other hand, laws of the 
European countries provide “the dependency principle”, developed from the 
natural law theory of credit (Markovic, 2014). According to this, the authors 
of subsequent works can create works inspired by prior works, and use for 
creative purposes the original elements of prior works, but they cannot use 
them economically or publish them, without the consent of the author of prior 
work (Laygo, 2018). Contrary to this, design right protection scope provides 
that any person other than the author of the design must not use the protected 
industrial design as well as its imitation — design similar to the protected de- 
sign (Laygo, 2018). This protection scope corresponds to the patent protection 
scope. The test of similarity in the USA, as well as former German law was 
conducted using so-called “mosaic examination”, which is usually performed 
in patent law. This test consist of the examination of similarities of two designs 
in detail, analyzing all elements of the design separately (Vlaskovic, 2012), 
especially those that are considered to be novel from the point of view of an 
average consumer (Laygo, 2018). However, present-day European Union law 
and laws of its member states provide that similarity between two designs 
is deteremind by the difference between them in the overall impression that 
they produce on informed consumer (Regulation no. 6/2002). In such test of 
similarity, the degree of freedom that the author had in developing his design 
will be taken into consideration (Regulation no. 6/2002), which means that 
even the slightest differences would count, if the degree of freedom of crea- 
tion was lower (Vlaskovic, 2012). The author of the derivative design, unlike 
the author of the adaptation, is not dependent on prior design author consent if 
compared designs are different enough considering the standards that we have 
mentioned. In design law the dependency principle is not used (Laygo, 2018). 

At this point, we would only mention that the copyright protection term 
is significantly longer (during the lifeime of the author and 70 years after his 
death) than design right protection term (maximum length of 25 years from 
the day application is filled, but right has to be extended every five years), as 
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well as there is a greater number of limitations for copyright than design right. 
This is determined by the social and economical function of these rights pro- 
tection objects, and as well by the difference in the scope of protection, which 
we have already explained. 


3. The conditions for cumulation of Design 
Right and Copyright Protection 


We have mentioned earlier that the only condition for copyright protec- 
tion of esthetic creation is the originality of that creation. Since industrial 
design represents esthetical creation that can be original, it can be protected 
by both design right and copyright. This is what we call cumulation of design 
right and copyright protection (Miladinovic, 2009). If we conduct a compara- 
tive analysis, laws of different countries provide different conditions for cu- 
mulation of design right and copyright protection. 

On the one side of the table, we have USA law, which firstly completely 
denied the possibility of copyright protection for industrial design.* However, 
after the Supreme Court judgment Mazer v. Stein in 1954, there is an overturn 
in this matter. The Supreme Court has allowed copyright protection for the 
design of the lamp which was shaped like a sculpture. The Court’s reasoning 
was that there is no reason to deny copyright protection for sculpture, which 
is a work of authorship par excellence, only because it is applied to a lamp. 
Trying to fit into the Supreme Court’s reasoning, the US Congress passed new 
Copyright Act of 1976 in which the protection of design of useful articles 
by copyright was allowed if it “incorporates pictorial, graphic, or sculptural 
features that can be identified separately from, and are capable of existing in- 
dependently of, the utilitarian aspects of the article” (Setliff, 2006, p. 55). This 
was the introduction of so-called separability doctrine in American law, which 
meaning is unclear in both legal theory and practice. Although word design 
was explicitly used in the Copyright Act, not all the theorists have the opinion 
that copyright protection was allowed for industrial design, but for works of 
applied art. The argument for this opinion is that industrial design in its nature 


4 In the USA there is no sui genris industrial design protection with design right. Industrial design 
is protected by patent law as a specific design patent. The main consequence of such protection is 
the fact that conditions for patent protection are applied to industrial design, and that is unfit for 
industrial design. This is especially the case with the non-obviuosness condition which most of the 
designs cannot meet, so it represents a major obstacle for the protection of a large number of indus- 
trial designs. Since industrial design was considered as an invention, the possibility of protecting it 
with copyright was denied at first. 
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is completely different from the art since it exists only to camouflage the ug- 
liness of industrial product and by that attract consumer to buy it. From this 
point of view, separability doctrine is an instrument for dividing applied art, 
for which copyright protection is allowed, from industrial design which must 
not be protected with copyright (Denicola, 1983). Another opinion on this 
subject is completely different from the previous. In this opinion, in Mazer, 
the Supreme Court allowed protection for industrial designs. The purpose of 
providing the separability doctrine was to create an additional condition for 
industrial design, so it could be protected by copyright. It is considered that 
there is no reason for strictly dividing industrial design from applied art since 
there are no clear limits between these works of authorship and at that point, 
previous opinion is criticized (Setliff, 2006). Separability doctrine creates im- 
mense trouble in practice, considering the fact that it still hasn’t got clear 
shape. Firstly, there is a problem of whether separability means physical or 
conceptual separability. Is it necessary that part of the article that design is ap- 
plied to can be physically separated from the functional part of the article, or 
it is enough that we can use design separately from the article that it is applied 
to? Also, there is an opinion that design is separable if it can be used economi- 
cally apart from the functional part of the useful article, but it is considered 
that economic factor is not customary for the distinction of art. Finally, there 
is an opinion that separability doctrine should be subject to alternative design 
test, which means that design could be protected if there are other designs that 
can be used by competition (Setliff, 2006). Whatever the case may be, the un- 
clear nature of the separability doctrine implies legal uncertainty, since there 
is NO unanimous court reasoning on this matter. It is not unusual that courts 
measure the artistic value of industrial design in order to perform a separabil- 
ity test, which goes against the very nature of copyright protection and ratio 
legis of the Copyright Act of 1976 (Setliff, 2006). 

Such a solution in the USA law system is dictated by long-standing leg- 
islation policy that denies any form of protection for industrial design. Design 
patent protection is inadequate because of non-obviousness condition, and as 
we can see separability doctrine almost completely precludes copyright pro- 
tection for industrial design. Also, there is no sui generis design right in this 
system, and for trademark protection (more specifically trade dress protec- 
tion) industrial design has to acquire secondary meaning, which is not usual. 
Therefore USA law persistently refuses to give any effective form of pro- 
tection for industrial design (Fryer, 1988). The reason such poor protection 
level for the industrial design comes from the US economy. Namely, the USA 
does not have a strong fashion or automobile industry like strong European 
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economies, but it has a strong car spare part industry, which would be depend- 
ent on European producers if stronger industrial design protection is provided. 
In that way, American Congress protects its automobile spare part industry at 
the expense of American design industry (Saidman & Esquerra, 2008). 

On the other side, European countries are divided on the premissablity 
of cumulation of design right and copyright protection for industrial design. 
French theorists, legislation, and practice have developed the theory of “The 
unity of art” (fr. /’unité de l’art), under which cumulation of protection is 
unconditionally allowed. At this point of view, every industrial design is a 
work of authorship — applied art, and therefore there is no reason to deny 
copyright protection for industrial design or to provide additional conditions 
for it, with the exception of functionality test which is also mandatory for 
industrial design. This protection is classified as full cumulative protection 
(Laygo, 2018). On the other hand, Italian law forbids cumulation in principle 
unless the industrial design has an artistic value that is independent of the 
useful article that is applied on. This concept is very similar to the American 
separability doctrine, and it led to courts measuring artistic value of the work, 
casuistry, and legal insecurity, which was also the case in the USA. This sys- 
tem is evaluated as non-cummulative protection (Laygo, 2018). German law 
is also on this side of the reasoning since in this country cumulation is allowed 
only if design manifests exceptional creativity. There is a difference between 
pure art, applied art in industry, and utilitarian works which represent routine 
work of the craftsman. Theory classifies this system as partially cumulative 
protection (Laygo, 2018). 

The law of the European Union in general allows cumulation of protec- 
tion. It even made cumulation mandatory since under the Directive 98/71/EC 
on the legal protection of industrial design the member states have obligation 
to provide it in their laws. However, harmonization is not complete, because 
the Directive in article 17 does not provide conditions under which cumu- 
lation will be allowed, leaving that question to the member states’ national 
laws. It is provided that member states will allow the cumulative protection of 
industrial design by copyright from the day application for design was filed, 
but eventual conditions for cumulation will be provided by the member states 
(Directive no. 98/71/EC). The same solution was adopted in article 96 para- 
graph 2 of Regulation 6/2002 on community design (Regulation no. 6/2002). 
As we can see, European Union could not overcome the differences between 
member states in the matter of cumulation, but made cumulation mandatory 
in order to ensure strong protection for industrial design which has a key 
role in fashion and automobile industries, that are essential for the European 


137 


LAW - theory and practice No. 2/2021 





economy. However, we have to point out that this solution is not completely 
logical for community design. Community design is a specific supranational 
design right that is registered by EU institutions, and it is effective on the 
unitary EU market. Although it is protected by courts of each member state, it 
is unnatural to let each member state shape the protection of this right differ- 
ently using different conditions for cumulation. We can say that this solution 
was more political than legal, but it severely damaged the protection of indus- 
trial design and it will almost certainly lead to different court decisions and 
legal insecurity. The provision of mentioned EU Directive and Regulation is 
also adopted in article 46 of Serbian Law on the legal protection of industrial 
design, and since there are no additional conditions for copyright protection 
for industrial design (Law on the legal protection of industrial design, 2009) 
we believe that Serbian law adopts the full cumulation system similar to the 
French model. 

Whether or not cumulation is adopted and under which conditions, how- 
ever, it is necessary to examine whether or not is adequate to protect industrial 
design with copyright. Without evaluating the possible artistic merit of the 
design, which is always subjective and relative, as a common conclusion, 
we can say that lifecycle of industrial design is rather a short one. Designs 
created in the fashion industry and for consumer goods are often used only 
for one or two seasons. Designs for automobiles are usually changed in five 
to ten years period. Therefore there are opinions in theory that even 25-year 
protection term is rather too long and does not match the requirements for 
most industrial designs, since, as we can see, they are not used for the full 
period of protection (Barre’re & Delabruye're, 2011). Therefore copyright 
protection that lasts even longer would not be particulary effective. On the 
contrary, extensive design protection term could slow down design develop- 
ment, since designs are usually derived from the earlier works, which are used 
as inspiration. Consequently, copyright protection for industrial design would 
almost certainly become a simple economically unjustified monopoly of the 
right holder (Laygo, 2018). The design protection, in that case, would fail the 
very cause it was provided for in the first place. On the other hand, there are 
almost no strong logical or theoretical reasons to deny copyright protection 
for industrial design. The industrial design is, as we saw, a work of author- 
ship without doubt. The arguments against this are rather weak. Therefore, 
although copyright protection for industrial design is somewhat problematic, 
at the present situation we cannot deny that industrial design can meet all 
conditions required for the copyright protection. 
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4. Conclusion 


Copyright and design right are similar intellectual property rights, bear- 
ing in mind that industrial design as a protection object in its nature represents 
specific work of authorship. Also, originality as a condition for copyright 
protection essentially matches the individual character of design, which is 
a condition for design right protection. Both of these conditions require that 
the protection object is different than any existing. In contrast with the work 
of authorship, liberty of artistic expression for industrial design is much more 
limited by the function of the object to which design is applied. Because of 
this, it is possible that two design authors working separately create the identi- 
cal design. In order to regulate possible conflict of their rights, the priority of 
protection and novelty condition are introduced into design right, much like 
the patent. There are certain differences in originality and individual character 
condition, since originality is not determined by any standard, it is only nec- 
essary that work of authorship is the expression of the author’s personality, 
and yet the individual character is dependent on informed consumer standard. 
The main difference between these two rights is in their scope of protection. 
Copyright is considered to have a more limited scope of protection, but its 
term of protection is significantly longer. Industrial design scope of protection 
is wider, yet for a limited period of time, similar to the patent. 

The consequence of prevailing similarities (though not in number) in 
protection object makes possible to protect industrial design by copyright, 
what is called the cumulation of protection. Most of the developed countries 
at present allow cumulation of industrial design protection, although provid- 
ing different conditions which are required for cumulation to be allowed. 
European Union had limited success in the harmonization on this matter, and 
therefore in its acts provides only that cummlation is mandatory, and leaves to 
the member states to regulate conditions for cumulation. In the same manner, 
it regulates supranational community design right, which leaves the space for 
different court interpretation, forum shopping and legal insecurity. Pointing 
out this problem, de lege ferenda we recommend that in the future, European 
Union should fill this blank space and determine cumulation concept for com- 
munity design that would apply in all member states in the same way. 


139 


LAW - theory and practice No. 2/2021 





Milosavljevié Nikola 
Master prava, asistent na Departmanu za pravne nauke Univerziteta u Kragujevcu, 
Republika Srbija 


140 


UPOREDNA ANALIZA PRAVA 
NA INDUSTRIJSKI DIZAJN I 
AUTORSKOG PRAVA 


REZIME: Pravima intelektualne svojine se reguli8u razliciti odnosi na 
trziStu putem pravno dozvoljenih monopola kojima se ispravljaju neefika- 
snosti trzista u raspodeli druStvene dobiti. U radu koji sledi autor nastoji da 
primenom komparativne metode ispita odnos prava na industrijski dizajn 
prema autorskom pravu. U analizi ce najpre biti prezentovane slicnosti, a 
zatim i razlike ovih subjektivnih prava intelektualne svojine. Slicnost u 
pogledu predmeta zaStite dovode do mogucnosti kumulacije, odnosno za- 
Stite industrijskog dizajna i u okvirima autorskog prava, Sto ¢e takode biti 
predmet analize. Cilj ovog rada jeste da se spozna hibridna priroda prava 
na industrijski dizajn, éesto zaobilazena u teoriji, a koja je po miSljenju 
autora posebno intersantna. 


Kljucne reci: pravo na industrijski dizajn, autorsko pravo, komparacija, 
kumulacija zaStite, pravo intelektualne svojine 
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“SILENCE OF THE ADMINISTRATION” 
IN THE ADMINISTRATION PROCEDURE 
THAT IS BEING INSTITUTED BEFORE 
THE REAL ESTATE REGISTRY 
AND CABLE DUCT CADASTER 


ABSTRACT: “Silence of the administration” represents the tool for the 
regular legal protection of the parties within the administrative procedure, 
whether the subject is the procedure being initiated by the parties who 
have a personal interest or due to the ex officio procedure. In both cases, 
either due to a long lasting procedure or to an untimely decision which 
is being rendered in relation to the terms envisaged by law from the side 
of the administration, significant damage is being endured. Moreover, in 
both cases, the inactivity of the administrative authorities has numerous 
aftereffects. The Real Estate Registry and Cable Duct Cadaster represent 
a Public Book which has data on immovable properties and rights 
regarding the very same necessary for rendering numerous other rights 
before the other state authorities and judiciary. Data referring to the Real 
Estate Registry and Cable Duct Cadaster represent the initial base while 
rendering the rights before the business banks and within the economic 
field, in general. Thus, cadaster data should be updated regularly, which 
presupposes both active and timely registration of documents in the 
Cadaster, whether based on the submitted documents for the purpose of the 
registration within the Cadaster, the very same documents to be adopted or 
a negative administrative act to be rendered. However, in practice, one can 
often encounter that this legal protection instrument of the parties cannot 
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be applied, bearing in mind that non-acting in the administrative procedure 
which is being held before the Real Estate Registry and Cable Duct 
Cadaster has not always been caused by a non-compliance with the terms 
by the side of this administrative authority. Namely, the administrative 
procedure being held before the Real Estate Registry has its specific 
characteristics due to which this very Institute of the Administrative Law 
deserves a greater attention. The existence of the priority norm, 1.e. the 
obligation of acting upon the requests of the order of their reception in the 
Real Estate Registry and Cable duct Cadaster, leads to the other point of 
view regarding the acting of the administrative authorities and decision 
rendering based either on the requests of the parties or based on ex officio 
within the terms envisaged by the Law. 


Key words: silence of Administration, Cadaster, priority norm 


1. Introduction 


The problem of not solving cases within the given deadlines is present 
in all countries. Also, not only is it present, but it is also recognized as a sig- 
nificant cause of consequent risks and damages in various social and legal 
spheres. The consequences of the “silence” of the administration are reflected 
in violations of legal values, which can be of different breadth and severity, 
(Tomi¢, 2013). Thus, “silence” of the administration, i.e. passive attitude of 
the competent body which insults the legal regulations which regulate the 
duty of the body to solve a certain administrative case, regardless of what con- 
tent it will give to the administrative act, (Milkov, 1998), violates equal pro- 
tection of rights before the Constitution and law, violation of legal certainty 
as well as legality. The development of modern administration, both around 
the world and in our country, is based on the basic principles, standards, rules 
and instructions of the popularly called “good administration”, (CFR EU, 
2007/C303/01). The proclaimed human rights and freedom contained in all 
the highest legal acts of modern states are a reality, they exist and are not 
questioned, we are now in the phase of the need to create such legal systems 
and policies that would effectively protect and enforce those rights and that 
freedom. 

Contemporary administration, viewed as the “real, open and dynamic 
system” and as a “social function of providing administrative (public) servic- 
es”, (Dimitrijevic, 2005) must base its work on the law, it must be efficient and 
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exercise public authority responsibly. Viewed through the prism of European 
standards, the procedure conducted before administrative bodies needs to be 
shortened, accelerated, deformalized, but not to the detriment of efficiency, 
legal certainty, legality and the principle of truth, (Tomic¢, 2013). 

The rules of administrative procedure are of special importance for ac- 
quiring the citizens’ rights, having in mind that by far the greatest number 
of their rights and freedom, guaranteed by the Constitution and international 
legal documents, is being acquired just through the actions of administra- 
tive authorities, (Lonéar, 2016). Apart from the fact that the field of the pro- 
tection of administrative law is very wide, it encompasses also a number of 
specificities and a handful of legal situations for whose solution, and having 
in mind their specifics, the existence of special administrative procedures is 
necessary. The rules of special administrative procedures, although unique, in 
any case mustn’t deviate from the rules of general administrative procedure, 
nor should they, under the veil of its own specificity, diminish the level of 
the protection citizens’ protection and legal practices guaranteed by the Law 
on General Administrative Procedure. Accordingly, with the Law on General 
Administrative Procedure, (Law on General Administrative Procedure, 2016) 
which undisputedly contains the quality of rules developed continuously for 
over eight decades, and for the purpose of maintaining stable legal order and 
law and citizens’ freedom, the explicit obligation of adjustment of all special 
administrative procedures with the rules of the new Law, at latest within a 
year from the commencement of the application of the new Law, is listed. 


2. The concept, legal nature and legal modalities of 
“silence” of the administration in our legal system 


Although the “silence” of the administration is an impermissible be- 
havior that depicts the improper conduct of administrative proceedings and 
deviations from the principle of legality, it cannot be said that it is illegal, 
(Dimitrijevic, 2005). Namely, having in mind that such conduct of the ad- 
ministration is provided by positive legal norms, especially when taking into 
account that the valid legal norms regulate that in such cases a negative or 
positive administrative act is passed, “silence” of the administration can be 
considered as a behavior which deviates from the principle of legality, but 
by no means as illegal. The existence of this institute in the legal system rep- 
resents a kind of support to the administration, bearing in mind that with the 
inaction of the administration at the request of the parties a fiction as if the 
administration did something is still being created, as if it passed a negative 
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administrative act, or, less often, a positive one. However, this certainly does 
not achieve the compliance with principles by which a “good administration” 
should be governed. Especially if we keep in mind that the parties in the pro- 
cedure were denied many rights by the silence of the administration, neither 
the administration actually decided on their requests nor the procedure was 
made more economical and efficient. 

In resolving the observed legal-theoretical illogicalities and ambiguities 
that embody this institute, legal science and practice have shaped three mod- 
els of legal regulation of the “silence” of the administration. The classification 
and its shaping was done according to the legal effect of the “silence” of the ad- 
ministration that various legal regulations give to this institute, (Dimitrijevic, 
2005). Thus, there are three models of “silence” of the administration: “si- 
lence” of the administration is legally viewed as if a negative administrative 
act has been adopted, the consequence of “silence” of the administration is the 
adoption of a positive administrative act, that is complying with the request 
and the fact of the existence of the “silence” of the administration is the reason 
for transferring the authority of decision-making upon the request onto an- 
other body. All three models have their advantages and disadvantages, which 
consequently creates the necessity of their combined presence. The mutual 
and synchronized effect of these models is even desirable, bearing in mind 
that the development of modern administration is directed at the support of 
the legal, efficient and democratic realization of the rights and interests of the 
parties, and not to legal justification and support of its inaction. 

Our positive law, with the Law on General Administrative Procedure, 
(Law on General Administrative Procedure, 2016) provided the existence of 
an appeal due to the “silence” of the administration, that is the right of a 
party to an appeal if the administration did not issue a decision within the 
legally defined period. Such legal protection in our law has existed patterned 
to the model of French law, (Dimitrijevic, 2005) since 1922 until today, with 
a break from 1930, with the adoption of the Law on General Administrative 
Procedure, (Law on General Administrative Procedure, 1930) which did not 
provide for the obligation of the administration to decide at the request of the 
parties within a certain deadline, until 1952 when the Law on Administrative 
Disputes, (Law on Administrative Disputes, 1952) was rendered, which filled 
this legal gap. A novelty in our legislation is the disabling of an appeal to 
that party if it is stipulated by a special law that the failure to issue a decision 
within the period specified by law is considered the adoption of the party’s re- 
quest, (Law on the General Administrative Procedure 2016). So, here we have 
the opposite situation, that is, we have submitted a request that is considered 
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adopted under a special law, and we do not have a timely decision of the man- 
agement. That is, a fiction of a positive decision was created here, regardless 
of the deadline prescribed for its adoption and its expiration. Accordingly, to 
the specified, the question arises as to the purpose of amending the ban on fil- 
ing an appeal in this case, bearing in mind that the party has no legal interest 
in filing an appeal against the decision by which its request was adopted. The 
justification for the existence of such a norm is possibly in pointing out the 
possibility of prescribing the positive meaning of “silence” of the administra- 
tion in special proceedings in the future, (Lonéar, 2017). 

The deadlines for issuing a decision are prescribed by the Law on General 
Administrative Procedure, which means rendering the decision and notifying 
the party about the decision which was rendered, and that is a period of 30 
days for issuing a decision in the procedure when the administrative matter is 
decided by direct decision, or a period of 60 days for issuing a decision in the 
procedure when the administrative matter is not decided by direct decision- 
making, (Law on the General Administrative Procedure, 2016). In both cases, 
it is a procedure initiated at the request of a party or ex officio, and in the in- 
terest of the party. The law stipulates that if the body does not issue a decision 
within the legally prescribed period, an appeal may be filed after the expira- 
tion of that period, but no later than within one year from the expiration of that 
period. Therefore, this period of 1 year from the moment when the body was 
supposed to issue a decision to the party is preclusive, and the party loses the 
right to file an appeal due to the silence of the administration. In this case, a 
fiction was created that a negative decision was made on the party’s request, 
and since such decisions do not become final, the party has only the oppor- 
tunity to resubmit the request of the same content to the body that did not 
resolve the administrative matter within the legal deadline, (Lonéar, 2017). 

The problem of administrative inactivity, ubiquitous in the world, is 
solved in comparative law in different ways. The prevailing approach is to 
prescribe deadlines for making a decision with the fiction of a negative deci- 
sion, while allowing the possibility of fiction of the adopting decision as an 
exception under special laws, (Law on the General Administrative Procedure, 
2016) (in addition to our country, this approach has been accepted by France, 
Italy, Slovenia, Croatia...), (Kova¢é, 2011). In addition to the fiction of a 
negative act, certain countries have added a parallel takeover (e.g. Austria 
or Slovenia) or mediation through an ombudsman (e.g. Sweden, the United 
Kingdom, the Netherlands), while in other countries there is a fiction of a 
positive administrative act based on general regulation or special administra- 
tive regulations, (Kovaé, 2011). 
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3. Specificity of the institute of “Silence” of the administration 
in the administrative procedure conducted before the 
Real Estate Registry and Cable Duct Cadaster 


The role of administration in the life of each individual, as well as in the 
overall functioning of society and the state is extremely important. Hence the 
great effort to make it more efficient and more transparent, while respecting the 
principles of the rule of law, equality, democracy and legality. Accelerated growth 
and development of our economy, especially the branch dealing with construc- 
tion, then the creation of such an environment that will favor the inflow of foreign 
investments and investments necessarily requires up-to-date, accurate and trans- 
parent public records on real estate and cable ducts and rights to them. Real estate 
registry and cable duct cadaster data are the starting point for exercising various 
rights and obligations and must be reliable. Therefore, both for the sake of the 
individual and for the sake of the public interest, the real estate registry and cable 
duct cadaster must meet all the requirements set by the state and society. 

One of those requirements is, of course, solving the cases within the dead- 
line prescribed by law, whether they are cases that are conducted ex officio or 
those submitted at the request of a party. In both cases, it is necessary to solve 
the requests and make a decision based on the law within the deadline set for 
that. However, having in mind the specifics of the administrative procedure 
before the real estate registry and cable duct cadaster, as well as the existence 
of the principles with which the cadaster is kept, the institute of silence of 
administration must in certain situations be viewed differently from its appli- 
cation in proceedings before other administrative bodies. This is, after all, one 
of the reasons for passing the Law on the procedure of registration in the real 
estate registry and cable duct cadaster, (Law on the Procedure of Registration 
in the Real Estate and Cable Duct Cadaster, 2018) all with the aim of simpli- 
fying the procedure before the cadaster as an administrative body, shortening 
deadlines, increasing expediency and creating an up-to-date database on real 
estate and rights over them. Also, one of the reasons for rendering this Law 
is the obligation of adjusting the rules of special procedures with the Law on 
General Administrative Procedure, so as for the level of protection of citizens’ 
rights in the procedure before the real estate registry not to derogate from what 
is guaranteed by the Law on General Administrative Procedure. 

With the adoption of this Law, as well as its previous amendments and 
additions, then the implementation of reforms in the organization of the 
Republican Geodesy Bureau, the work of the real estate registry and cable 
duct cadaster has become completely transparent and accessible to the public, 
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(Law on the Procedure of Registration in the Real Estate and Cable Duct 
Cadaster, 2018), the obligation has been prescribed for the obligor to deliver 
within the designated deadline from the certification, solemnization or judge- 
ment being made absolute which was brought to the real estate registry and 
cable duct cadaster, (Law on the Procedure of Registration in the Real Estate 
and Cable Duct Cadaster, 2018), to submit a document suitable for registra- 
tion in order to implement the change in the records, shorter deadlines for 
decision making than those prescribed by the Law on General Administrative 
Procedure are envisaged, (Law on the Procedure of Registration in the Real 
Estate and Cable Duct Cadaster, 2018) the method of delivery of the decision 
is defined, as well as the possibility of posting on the notice board on the web 
presentation of the Republican Geodesy Bureau, (Law on the Procedure of 
Registration in the Real Estate and Cable Duct Cadaster, 2018) which has sig- 
nificantly influenced the more efficient and faster solving of requests, increas- 
ing the timeliness and quality of data, as well as their availability to the public. 

Through the e-counter, the Bureau provided connection with all users, 
and the parties were given the opportunity to submit complaints, other legal 
remedies as well as the evidence they enclose with them in the form of a paper 
document. Therefore, the regulation of the provisions related to the electronic 
functioning of the cadaster did not affect the rights of the parties to, if they 
are not professional users of e-counter, submit legal remedies to this body in 
paper form, which fully protects their rights. 

In addition to respecting the already established principles of adminis- 
trative procedure, (Law on the General Administrative Procedure, 2016) the 
Law on the Procedure of Registration in the real estate registry and cable duct 
cadaster prescribes the principles that guide the real estate registry in its work, 
(Law on the Procedure of Registration in the Real Estate and Cable Duct 
Cadaster, 2018). These principles are: the principle of registration, the princi- 
ple of officialdom, the principle of publicity, the principle of trust, the principle 
of priority, the principle of legality and the principle of determinateness. Their 
standardization is certainly necessary having in mind that the procedure con- 
ducted before the real estate registry, as well as the administrative matter itself, 
are specific and require more precise determination, both from the perspective 
of substantive and procedural law. Without diminishing the importance of other 
principles, for the purposes of this paper, it is necessary to clarify the principle 
of priority as well as the order in acting on the submitted requests. Namely, the 
principle of priority implies that registration in the real estate registry and cable 
duct cadaster and determining the order of priority of rights in relation to a spe- 
cific real estate, that is cable duct is performed according to the chronological 
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order of receipt of documents submitted for registration ex officio, that is the 
receipt of requests for registration, unless otherwise determined, (Law on the 
Procedure of Registration in the Real Estate and Cable Duct Cadaster, 2018). 
From this formulation of the principle, we notice that a concrete real estate, 
consequently and legally, and notices, which are again related to a specific and 
a certain real estate, represent an administrative matter in relation to which 
an administrative act is decided and passed. Thus, the request before the real 
estate registry and cable duct cadaster must always refer to a certain real estate 
or cable duct, whether they are registered or pre-registered in the real estate 
registry and cable duct cadaster or have yet to be registered or pre-recorded at 
the same time as the decision on adoption of the submitted request. 

Also, in connection with a specific real estate, it is possible to submit 
more documents for registration, that is to submit more requests for regis- 
tration. The same applies when it comes to possessing the same share in a 
real estate. The rule is that the procedure is always carried out first after the 
delivery that was made first, that is after the request that was received first, 
(Law on the Procedure of Registration in the Real Estate and Cable Duct 
Cadaster, 2018). The existence of this, as well as many other principles on 
which the work of the real estate registry and cable duct cadaster is based, 
is not a novelty in our law, it has been taken over from land registry legisla- 
tion upon establishing the real estate registry and transferring the jurisdiction 
over keeping the records on proprietary and legal rights evidence from land 
registry courts to real estate registry, (Cveti¢, 2009). Upon the decision made 
in the procedure on the previously submitted document, that is request, has 
been made absolute, the later submitted documents, that is requests, in the 
order of receipt, shall be taken into the procedure, (Law on the Procedure of 
Registration in the Real Estate and Cable Duct Cadaster, 2018). The order 
of decision-making cannot be violated by a special law. An exception to this 
rule is prescribed regarding the priority procedure for registration made on 
the basis of regulations governing expropriation, as well as the entry of a 
note on the decision on execution made on the basis of a mortgage agree- 
ment, or a lien statement, if previously a registration of the mortgage on the 
basis of those contracts, that is lien statement has been made in the real estate 
registry, unless there are unresolved cases of registration according to deci- 
sions being made absolute and according to the requests that preceded the 
registration of that mortgage. Therefore, the deviation is absolute in relation 
to the implementation of decisions made in the expropriation procedure, that 
is the registration of such decisions in the real estate registry and cable duct 
cadaster is carried out regardless of whether there are previous requests or 
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previously submitted other documents ex officio for registration. Regarding 
the registration of the decision on enforcement, two conditions must be met 
for out-of-order dealings. The first is that the claim is already registered in the 
encumbrances evidence of the real estate registry and cable duct cadaster, and 
if not, that entry is not preceded by solving cases filed for registration of court 
decisions and those requests that precede the registration of that lien. 

The existence of this principle is necessary in order to fully protect the 
rights and interests of all parties and participants in the procedure before the 
real estate registry and cable duct cadaster, bearing in mind that the assumed 
attitude is that the priority in solving has the request submitted first for the 
same real estate or the share in it, thereupon after the decision has been made 
absolute, the next request can be solved, and so on, democratic, fair, verifiable 
and absolutely not abusive in this information age. 

Accordingly, as determined by law in which situations the real estate 
registry and cable duct cadaster can proceed to solve the following request, 
the complaint due to the “silence” of the administration in those proceedings 
preceded by the final decision of some or some other submitted requests, is 
at least untimely. Such “silence” of the administration can in no way be con- 
sidered legally inadmissible. In fact, the real estate registry and cable duct 
cadaster is prevented by law from making decisions in such proceedings. 
Also, one of the reasons for rendering this Law is the obligation of adjust- 
ing the rules of special procedures with the Law on General Administrative 
Procedure, so as for the level of protection of citizens’ rights in the procedure 
before the real estate registry not to derogate from what is guaranteed by the 
Law on General Administrative Procedure. For those requests and documents, 
the deadlines prescribed by the law for resolving have not started to run, that 
is the procedural preconditions for filing a complaint due to the “silence” of 
the administration have not been met, so it is completely unnecessary to sub- 
mit it, while in practice their submission is frequent. That is, neither the case 
is in the phase when it can be resolved, nor can the fiction of a negative deci- 
sion be created. When we take into account that the data from the records on 
real estate registry and cable duct cadaster and rights to them, with respect to 
the protection of personal data, as well as data on submitted requests related 
to a specific real estate and cable ducts, are completely public, it is unclear 
why the parties and their representatives generally use this legal remedy when 
they can see from public insight how many requests have been submitted and 
which is theirs according to the order of submission. It is more expedient, 
alongside proving the legal interest, to influence the possible decision in the 
preceding case, and in relation to the one the deadlines for decision-making 
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can be applied, and not to appeal against the “silence” of the administration 
with an outcome that is known in advance, and which cannot be positive in 
any way. This does not do anything good, not for the party, let alone for the 
managing authority. It is only that the work of the institution is being slowed 
down, considering that such an appeal initiates in the procedural legal sense 
the engagement of civil servants and procedural correspondence between the 
second and first instance administrative body, that is the procedure legally 
regulated by the Law on General Administrative Procedure is initiated, (Law 
on the General Administrative Procedure, 2016). Namely, the complaint due 
to the “silence” of the administration is submitted to the second instance body, 
(Law on the General Administrative Procedure, 2016) which upon receipt of 
the complaint requests the first instance body to inform it of the reasons for 
not issuing the decision within the deadline, so the first instance body starts 
working on the case in order to submit a response to the second instance body 
in which it describes the factual state of inability of dealing with the case, so 
that the second instance body, on the basis of such a response of the first in- 
stance body, would decide on the complaint, that is make a decision to dismiss 
the complaint due to the “silence” of the administration as being premature. In 
practice, it often happens that a party submits a complaint to the first instance 
body, which further slows down the work following the complaint because 
the first instance body should first submit the complaint to the second instance 
body, so that everything would be done in procedural and legal sense as it has 
been previously stipulated. All this significantly complicates the work of the 
real estate registry, which requires greater energy in handling and the always 
existing imperative requirement for efficiency. Premature, and often flat-rate, 
complaints about the “silence” of the administration only seem to damage the 
work of the real estate registry and cable duct cadaster and jeopardize the re- 
alization of the rights and interests of all other parties who put their demands 
before the cadaster, whose claims are consequently solved ever more slowly. 


4. Conclusion 


The real estate registry and cable duct cadaster, as an administrative 
body, bases its work on all principles of administrative procedure, prescrib- 
ing the principles of public records on real estate and rights to them that are 
specific for this special administrative procedure and administrative matter on 
which this administrative body decides in accordance with its own competen- 
cies. By standardizing the procedural and legal rules of the administrative 
procedure conducted before the real estate registry and cable duct cadaster, 
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a faster, more efficient, up-to-date solving of submitted requests was signifi- 
cantly influenced, and conditions were created for real estate registry and ca- 
ble duct cadaster records, by transferring the obligation to submit certified, 
solemnized and final decisions for registration from the parties to the obligors 
of delivery: notaries, public executors, other administrative bodies and courts, 
becomes complete and accurate. The goals set by the reform in the real estate 
registry and cable duct cadaster and the effects of the application of the spe- 
cial law are reflected in greater trust of citizens and the public in the records 
of the real estate registry and cable duct cadaster, raising the responsibility of 
civil servants in the sense of more efficient administration, as well as meeting 
all other requirements set before an administration that should function as a 
“good administration”. 

The specificity of the procedure conducted before the real estate registry 
and cable duct cadaster is reflected in the fact that it is possible to submit sev- 
eral requests for a specific real estate or cable duct, which one after another 
represent separate cases for which it is necessary to conduct individual admin- 
istrative procedures in compliance with all prescribed deadlines for each and 
every (deadline for drafting the decision, notification on the decision, delivery 
rules, deadline for making the decision absolute...). Therefore, each subse- 
quent request is waiting for its turn, that is, compliance with all deadlines 
prescribed for resolving the previous request, and only after the finality of the 
previous one, one can start solving the subsequent request. 

Consequently, an appeal due to the “silence” of the administration filed 
by the parties in cases that are not procedurally and legally due for being 
processed, cannot produce a positive legal effect for the party. It cannot “bear 
fruit’, until the previously submitted request is finally solved, when the dead- 
lines for making a decision on the next request begin to run, and if the body 
does not act within the deadline for making a decision in that request until the 
dilatory deadlines expire, which concern the legal obligation of the adminis- 
trative body to make a first instance decision, when the fiction of passing a 
negative administrative act is created. Such complaints due to the “silence” of 
the administration are not expedient and their consequence is slowing down 
the work of the cadaster, additional burden on both the first and second in- 
stance bodies to make decisions concerning the submitted request, which do 
not resolve the request on the merits. The reason for using this legal remedy 
is particularly unclear, given that the data of the real estate registry and cable 
duct cadaster are available to the public, while respecting the protection of 
personal data, and when information on specific real estate and submitted 
requests for registration can be obtained at any time. 
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REZIME: “Cutanje uprave” predstavlja sredstvo redovne pravne zatite 
stranaka u upravnom postupku, bilo da se radi 0 postupku pokrenutom od 
strane zainteresovanih stranaka ili po sluzbenoj duznosti. U oba sluéaja 
neaktivnost organa uprave za sobom povlaci brojne posledice. Stranke u 
upravnom postupku, zbog dugog trajanja postupaka ili zbog nedonoSenja 
odluka u zakonskim rokovima od strane uprave, trpe znaéajnu Stetu. Ka- 
tastar nepokretnosti i vodova predstavlja javnu knjigu koja sadrzi podatke 
o nepokretnostima 1 pravima na njima koji su neophodni za ostvarivanje 
brojnih drugih prava pred ostalim drzavnim organima uprave i pravosuda. 
Podaci katastra nepokretnosti i vodova predstavljaju polaznu osnovu pri- 
likom ostvarivanja prava kod poslovnih banaka i u privredi uopSte. Stoga 
je neophodno da podaci katastra budu azurni, Sto podrazumeva i aktivno i 
u roku sprovodenje isprava za upis u katastar, bilo da se na osnovu dosta- 
vijenih isprava za upis u katastar usvaja ili pak donosi negativan upravni 
akt. Medutim, u praksi Cesto nema mesta primeni ovog instituta zaStite 
prava stranaka imajuci u vidu da nepostupanje u upravnom postupku koji 
se vodi pred katastrom nepokretnosti i vodova nije uvek prouzrokovano 
nepostovanjem rokova od strane ovog organa uprave. Naime, upravni po- 
stupak koji se vodi pred katastrom nepokretnosti ima svoje specifi¢nosti 
zbog kojih ovaj institut upravnog prava zasluzuje vecu paznju. Postojanje 
naéela prvenstva, odnosno obaveze postupanja po zahtevima po redosledu 
njihovog prijema u katastru nepokretnosti i vodova, upucuje na drugacije 
glediSte u pogledu postupanja organa uprave i donoSenja odluke po zahte- 
vima stranaka ili po sluzbenoj duznosti u rokovima propisanim zakonom. 


Kljucne reci: cutanje uprave, katastar, nacelo prvenstva 
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THE INSTRUCTION TO THE AUTHORS 
FOR WRITING AND PREPARING MANUSCRIPTS 


The Editorial board of the “Law - theory and practice” journal asks 
the authors to write their manuscripts to be published according to the 
following instruction. 

In the journal there are being published the pieces of work referring 
to legal, economic and social disciplines. Namely, in the journal there 
are published: scientific articles, surveys, reviews, the analyses of regu- 
lations, the comments on the court decisions, students’ papers and other 
additional texts. The manuscripts are to be sent in English through OJS 
online platform.(http://casopis.pravni-fakultet.edu.rs/index.php/Itp/about/ 
submissions) 

All manuscripts must submit to review. Each scientific paper must be 
reviewed by at least two reviewers according to the choice of the editorial 
board. 

The editorial board has the right to adjust the manuscript to the editorial 


rules of the journal. 


General information about writing the manuscript: 

The manuscript should be written in the Microsoft Word text processor, 
Times New Roman font of the value of 12 pt, in Latin letters, with a spa- 
cing of 1,5. One is supposed to use the value of 25 mm for all margins. The 
scope of the manuscript can be of 12 pages at most in an A4 format inclu- 
ding a text, tables, pictures, graphs, literature and other additional material. 

The title-page of the paper should contain the title of the paper work in 
English, and below it there should be written the same thing in Serbian of 
the font size of 14 pt, Bold. After that, there is a spacing and, then, there 
should be stated the author’s name and surname, his/her title, affiliation 
(the work place with obligatory stating the name of the country too), an 
e-mail address and contact phone, the font size of 12 pt. If the author has 
his/her ORCID number, it should be stated immediately after his/her name 
and surname. For more information about ORCID iD, please visit https:// 
orcid.org and after the registration insert your ORCID 1D number. 

Then, there is a spacing, and after that there should be written an ab- 
stract of the length to 250 words in English, and in Serbian below it of 
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the font size of 12 pt. An abstract represents a brief informative contents 
review of the article enabling the reader’s quick and precise judgment of its 
relevance. The authors have to explain the goal of their research or to state 
the reason why they decided to write the article. Then, it is needed the met- 
hods being used in a research to be described including a short description 
of the results being reached in a research. 

Key words are stated after one line of a spacing below the abstract 
written in English, and, also, in Serbian below it. There should maximally 
be five of them, of the font size of 12 pt, Italic. Then comes a two-line spa- 
cing and the text of the paper work. 

Manuscript should be written concisely and intelligibly in a logical or- 
der which, according to the rule, includes the following: an introduction, 
the working out of the topic and a conclusion. The letters of the basic text 
should be of the font size of 12 pt. Titles and subtitles in the text are suppo- 
sed to be of the font size of 12 pt, Bold. 

The name and number of illustrations (diagrams, photographs, graphs) 
should be represented in the middle of the line above the illustration, the 
font size of 12 pt. The name and number of a table should also be represen- 
ted in the middle of the line above the table, the font size of 12 pt. Below the 
illustration or table, it is obligatory the source to be stated (““Source:...”), 
the font size of 10 pt. If the results of the author’s research are represented 
in the form of a graph or table, there should be stated as a source below the 
illustration or table: Author’s research. 

If the author of the text writes a thank-you note or states the project 
references within which the text has been written and the like, he/she does 
it in a special section — Acknowledgments, which, according to the ordinal 
number, comes after the Conclusion, and before the author’s affiliation and 
the summery of the text written in Serbian. 

Use APA style to write references (The hand book for publishing, the 
American Psychological Association) as an international standard for wri- 
ting references. Remarks, namely footnotes, may contain additional expla- 
nations or comments referring to the text. Footnotes are written in a font 
size of 10 pt. 

Within the APA style, the used source is stated inside the text, in the 
way the elements (the author, the year of publication, the page number 
where the quoted part is) are indicated in parentheses immediately before 
the full stop and separated by a comma. 
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Citing rules inside the manuscript 


If the cited source has been written by one author: 

When a sentence contains the author’s name and his/her cited words, 
then, after the author’s name, there is stated the year of publication of the 
cited text in the brackets. At the end of the sentence, it is necessary the page 
number on which there is a sentence from the cited text to be indicated: 

There is an example: 

As Besermenji (2007) points out, “it is especially present the problem 
of the air pollution, which is explicitly a consequence of an extremely low 
level of ecological awareness as well as the lack of professional education 
in the field of environment” (p. 496). 


In the case when the author is not mentioned in the sentence, his/her 
surname, the year of publication of the paper work and the page number in 
the paper should be put in brackets and at the end of the sentence. 

There is an example: 

Also, “rural tourism is expected to act as one of the tools for sustainable 
rural development” (Ivolga, 2014, p. 331). 


A note: If a citation has been made by paraphrasing or resuming, then 
it is not necessary the page number to be stated. 

There is an example: 

The environment represents everything that surrounds us, namely 
everything with which a human’s living and producing activity is either 
directly or indirectly connected (Hamidovic¢, 2012). 


If the cited source has been written by two authors: 

There should be put “and” or “&” between the authors’ surnames de- 
pending on the fact whether the authors are mentioned in the sentence or 
not. 

There are some examples: 

Chaudhry and Gupta (2010) state that as many as 75% of the world’s 
poor live in the rural areas and more than one-third of rural areas are in arid 
and semiarid regions. 

Hence, “rural development is considered as a complex mesh of networks in 
which resources are mobilized and in which the control of the process consists of 
interplay between local and external forces” (Papi¢ & Bogdanov, 2015, p. 1080). 
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If the cited source has been written by three to five authors: 

When such a source is cited for the first time, all the authors should be 
stated: 

There is an example: 

(Cvijanovié, Matijasevié Obradovié & Skori¢, 2017) 

When this source is later cited again, there should be stated only the 
first author’s surname and added “et al.”. 

There is an example: 

(Cvyanovicé et al., 2017) 


If the cited source has been written by six and more authors: 

By the first and all further citations, the first author’s surname should be 
stated and added “et al.”. 

There is an example: 

(Savi¢ et al., 2010) 


If the author of the cited text is an organization: 
In the case when the author of the cited text is an organization, then its 
name should be put in brackets as an author of the text. If the organizati- 


on has a known abbreviated name, then one has to write this abbreviated 
name in a square bracket, after the full name, in the first citation, while any 
further citation should be marked by this abbreviated name. 

There is an example: 

the first citation: (Serbian Academy of Sciences and Arts [SASA], 
2014) 

further citations: (SASA, 2014) 


If the authors of the cited text have the same surname: 

In the case of the authors having the same surname, there should be 
used the initials of their names in order to avoid the confusion. 

There is an example: 

The attitude made by D. Savic (2017) is presented... 


If there are cited several references of the same author from the 
same year: 

If there are two or more references cited from the same author and from 
the same year, then, after the fact of the year, there have to be added the 
marks “a’’, “b”’, etc. 
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There is an example: 
(Dragojlovic, 201 8a) 
(Dragojlovic, 2018b) 


If there exist two or more texts in one citation: 

When one cites two or more texts in one citation, then, in brackets, 
there are stated the surnames of the authors of original texts in the order of 
publication and they are separated by a semicolon. 

There is an example: 

Obviously, living and working in rural areas has always been connected 
with specific material and symbolical relations to nature (Milbourne, 2003; 
Castree & Braun, 2006). 


If there is cited the newspaper article with the stated author: 

There is an example: 

In NS uzivo there was published (Dragojlovi¢é, 2021) that... 

In the list of the used references, this reference should be written in the 
following way: Dragojlovic¢, J. (2021). Anketirani Novosadani za vracanje 
smrtne kazne u Ustav [Novi Sad residents surveyed to return the death pe- 


nalty to the Constitution]. NS uzivo, January 22. 


If there is cited the newspaper article without the author being 
stated: 

There is an example: 

Published in Politika (2012) 

In the list of the used references, this reference should be written in 
the following way: Politika. (2012). Strazevica gotova za dva meseca 
[Strazevica finished in two months]. February 1. 


If the personal correspondence is cited: 
The example: According to Nikoli¢’s claims (2020), 
In the list of the used references, this reference should be written in the 
following way: Nikoli¢, A. (2020). Pismo autoru [Letter to the author], 21. 
novembar. 


If it is cited the text in press, at the end of the reference, and before the 
full stop, it is obligatory to add “in press”. 
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If the court decisions, the praxis of the European court for human 
rights, and other sources from both national and international court 
praxis are cited, a reference should contain as much precise facts as it is 
possible: the type and number of the decision, the date when it was made, 
the publication where it was published. 

The example in the text: (The Decision of the Superior court in Belgrade 
- A special department K.Pol no. 276/10 from 26th January 2012) 


The example in the text: (Borodin v Russia, par. 166.) 


A note: 

The sources from the court praxis are not stated in the list of the used 
literature. A full reference from the court praxis is stated in a footnote. 
While citing the European court for human rights praxis there should be 
indicated the number of the submitted petition. 

There is an example of a reference in a footnote: 

As it is stated in the Decision of the Superior court in Belgrade - A spe- 
cial department K.Pol no. 276/10 from 26th January 2012 Intermex (2012). 
Bilten Vi8eg suda u Beogradu [Bulletin of the High Court in Belgrade], 87, 
p. 47. 

Borodin v Russia, the petition no. 41867/04, the sentence ECHR, 6. 2. 
2013, par. 166. 


If the laws and other regulations are cited: 

When citing a legal text or other regulation, in the text there should be 
stated a full name of law or other regulation including the year when the 
law or regulation was enforced. 

There is an example: 

(The Code of criminal procedure, 2011) 

(The Book of rules on the content of the decision on conducting the 
procedure of public procurement made by several consignees, 2015) 


This rule is also applied to laws and other regulations not being in force 
any longer. 

There is an example: 

(The Criminal law act of Republic of Serbia, 1977) 
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When citing the international regulations, in the text it is enough to 
state a shortened name of the document together with its number and year 
when it was accepted. 

There is an example: 

(Regulation No. 1052/2013) ili (Directive 2013/32) 


If there is cited the text of the unknown year of publication or the 
unknown author’s paper work: 

In the paper work, such a kind of text should be cited in the way that in 
the place of the year there is stated “n.d.” (non dated). 

There is an example: 

Their significance for parliamentary processes is unmeasureable 
(Ostrogorski, n.d.). 


If there is a paper work of the unknown author used in a manuscript, 
there will be stated the title of the paper being cited together with the year, 
if it is known. 

There is an example: 

All these are confirmed by a mixed, objective-subjective theory (The 
elements of a criminal offense, 1986, p. 13). 


An important note: 

The cited sources (regardless the fact in which language they have been 
written) are not supposed to be translated into English, except the title of 
the paper work (publications, a legal act or bylaw) which should be transla- 
ted and written in a square bracket. 

The example: 

1.) Matijasevic Obradovicé, J. (2017). Znacaj zaStite zivotne sredine za 
razvoj ekoturizma u Srbiji [The importance of environmental protection 
for the development of ecotourism in Serbia]. Agroekonomika, 46 (75), pp. 
21-30. 

2.) JovaSevi¢é, D. (2017). Krivicna dela ubistva [Murder as a Crime]. 
Beograd: Institut za kriminoloSka i socioloska istrazivanja. 

3.) Uredba o ekoloSkoj mrezi Vlade Republike Srbije [The Ecological 
Network Decree of the Government of the Republic of Serbia]. Sluzbeni 
glasnik RS, no. 102/10 

4.) Zakon o turizmu [The Law on Tourism]. Sluzbeni glasnik RS, no. 
17/19 
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At the end of each text, in the section under the name of “References”, 
it is obligatory to state the list of all cited references according to an alpha- 
betical order. The titles in foreign languages beginning with definite or in- 
definite articles (“a”, “the”, “Die”, ...) are ordered as if the article does 
not exist. The reference list should only include the works that have been 
published or accepted for publication. 


The editorial board insists on the references of recent date, which 
will specially be taken into account while choosing the manuscripts 
to be published. At the end of each reference, it is obligatory to state 
a DOI number, if the cited reference contains it. If the cited referen- 
ce does not contain a DOI number, the author can refer to the URL 
address. 


The example of the stated reference together with a DOI number: 
Pocucéa M., & MatijaSevi¢é Obradovic, J. (2018). The Importance 


of Evidence Collection in Procedures for Criminal Acts in the Field of 
Economic Crime in Serbia. In: MeSko, G., et al. (eds.), Criminal Justice 


and Security in Central and Eastern Europe: From Common Sense 
to Evidence-based Policy-making (pp. 671-681). Maribor: Faculty of 
Criminal Justice and Security and University of Maribor Press. DOI: 
10.18690/978-961-286-174-2 


The example of the stated reference together with an URL address: 


Milosavljevic, B. (2015). Pravni okvir i praksa primene posebnih 
postupaka 1 mera za tajno prikupljanje podataka u Republici Srbiji [Legal 
framework and practice of application of special procedures and measures 
for secret data collection in the Republic of Serbia]. In: Petrovic, P. (ured.), 
Posebne mere tajnog prikupljanja podataka: izmedu zakona i sudske prakse 
[Special measures for secret data collection: between law and case law] (pp. 
5-33). Beograd: Beogradski centar za bezbednosnu politiku. Downloaded 
2021, January 15 from https://bezbednost.org/wp-content/uploads/2020/06/ 
posebne_mere_tajnog_prikupljanja_podataka - vodic_.pdf 


The examples of the used references being stated at the end of the paper 
work: 
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